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SENATE-Wednesday, April 26, 1995 
April 26, 1995 

The Senate met at 10:30 a.m., on the 
expiration of the recess, and was called 
to order by the President pro tempore 
[Mr. THURMOND]. 

The PRESIDENT pro tempore. Our 
prayer this morning will be delivered 
by the Reverend Dr. T. Warren Moor
head, of the First Baptist Church of 
Trion, GA. 

PRAYER 
The guest Chaplain, the Reverend Dr. 

T. Warren Moorhead, offered the fol
lowing prayer: 

May we pray: 
Holy God, You are almighty, You 

alone are holy. As Lord of the universe, 
Sovereign Ruler of nations and men, 
and Holy Redeemer of the unborn, the 
living, and the dead, we join this Sen
ate today confessing our unworthiness 
in Your presence. You are total love. 
Through the example of Your son, You 
taught us to love one another and to 
reach out to our neighbor, as well as 
our enemy. But too often we have been 
consumed by our own selfish concerns. 
Why must it take, O God, a tragedy as 
occurred last week to shock our Nation 
into realizing the potential evil inher
ent in every man's heart and our ulti
mate hopelessness without the mani
festation of Your love in each of us 
through Your son, Jesus Christ. 

You are God and we are but persons 
of clay. We begin this congressional 
day by acknowledging Your power and 
requesting Your guidance in all delib
erations. Holy Father, give the Mem
bers of this body not only the wisdom 
to know right but also the courage to 
do what is right. The Members of this 
Chamber are accountable to the people 
of these United States but ultimately 
to You. Psalms 72 reminds us that You, 
God, give rulers Your justice that they 
may judge Your people with righteous
ness, Your poor with compassion, that 
they may defend the cause of the des
titute, give deliverance to the needy, 
and crush the oppressor. Lord, may 
You give to the esteemed men and 
women of this sacred Chamber the will
ingness to cooperate with You in pro
moting justice and righteousness, es
tablishing peace and tranquility across 
our troubled land. May we strive for 
the day when peace covers the Earth as 
water covers the sea. 

Holy God, today, great pressures will 
be brought to bear on the men and 
women of this room. Remind them now 
that You allowed the people to elect 
them because of their inner strengths 
that will protect them from outside 
pressures. May the words of their 
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mouths, the meditations of their 
hearts, and the actions of their hands 
be acceptable in Your sight this day. In 
Jesus' name I ask this. Amen. 

The PRESIDENT pro tempore. The 
distinguished Senator from Georgia is 
recognized. 

Mr. COVERDELL. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDENT pro tempore. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
SANTORUM). Without objection, it is so 
ordered. 

RESERVATION OF LEADER TIME 
The PRESIDING OFFICER. Under 

the previous order, leadership time is 
reserved. 

COMMONSENSE PRODUCT LIABIL
ITY AND LEGAL REFORM ACT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
resume consideration of H.R. 956, which 
the clerk will report. 

The bill clerk read as follows: 
A bill (H.R. 956) to establish legal stand

ards and procedures for product liability liti
gation, and for other purposes. 

Pending: 
(1) Gorton amendment No. 596, in the na

ture of a substitute. 
(2) Abraham amendment No. 597 (to amend

ment No. 596) to provide for equity in legal 
fees. 

(3) Hollings amendment No. 598 (to amend
ment No. 597) to establish a limitation on at
torneys' fees in all civil actions to $50 per 
hour. 

(4) Gorton (for Brown) amendment No. 599 
(to amendment No. 596) to restore to rule 11 
of the Federal Rules of Civil Procedure the 
restrictions on frivolous legal actions that 
existed prior to 1994. 

The Senate resumed consideration of 
the bill. 

Mr. GORTON. Mr. President, is there 
a pending amendment? 

The PRESIDING OFFICER. The 
pending amendment is amendment No. 
599 offered by the Senator from Wash
ington on behalf of the Sena tor from 
Colorado. 

Mr. GORTON. Mr. President, we are 
engaged in the debate over the public 
liability bill. The pending business is 
an amendment basically sponsored by 
the Senator from Colorado [Mr. 
BROWN], having to do with rule 11 of 
the Federal Rules of Civil Procedure. 

There will be no votes until at least 
6 o'clock this evening, at which time 
there will be votes both on an amend
ment by the Senator from Michigan 
[Mr. ABRAHAM], and a second-degree 
amendment to that amendment spon
sored by the Senator from South Caro
lina [Mr. HOLLINGS]. 

As a consequence, there are essen
tially three amendments to the basic 
product liability bill before the Senate 
at this point. It is appropriate to de
bate each one of them. 

In addition, I wish all Senators and 
their staffs who are listening to this 
debate to understand that while many 
Members of the Senate are in Mis
sissippi for the funeral of our former 
colleague, Senator Stennis, it is appro
priate at any time during the day to 
come and speak to any potential future 
amendment to this bill. We know that 
it is controversial. We know that there 
will be amendments to narrow the bill. 
We know that there will be amend
ments to broaden the bill. Anything 
that Members can do to discuss some of 
their proposals or their general atti
tudes on the bill itself during the 
course of the day will be appreciated. 

How long this evening the majority 
leader will wish to keep us in session I 
do not know. But I do know that we 
will vote on the Hollings second-degree 
amendment and the Abraham first-de
gree amendment at approximately 6 
o'clock. I know that the majority lead
er hopes thereafter to deal with the 
Brown amendment by vote today. 

After that, under the order, the ma
jority leader himself will present an 
amendment broadening the scope of 
the bill as it respects punitive dam
ages. That will be a major amendment 
to the bill, and it is perfectly appro
priate for people to express their views 
on that subject at any time during the 
day, even before the amendment itself 
is adopted. 

Simply to summarize, this is the first 
time that the Senate has actually dealt 
with amendments, engaged in a formal 
debate on the subject of product liabil
ity or, more broadly, tort reform. In 
spite of the fact that there have been 
product liability bills introduced and 
sometimes reported by the Commerce 
Committee, at least since 1982, and per
haps earlier than that, the bill, in my 
view and that of my colleague, the Sen
ator from West Virginia [Mr. ROCKE
FELLER], is a balanced approach, bal
ancing the interest of judgment and 
the prosecution of claims and product 
liability cases against the undoubted 
negative impact of product liability 
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litigation on the creation of jobs, on 
American competitiveness, on the re
search and development of new prod
ucts, of the marketing of valid prod
ucts. 

The impact of product liability liti
gation on the marketplace has been 
distinctly negative. It has dramatically 
reduced the number of producers of 
many important medicines, of com
modities like football helmets, for ex
ample-almost anything that is ever 
associated with dangerous kinds of ac
tivities. We hope not to restrict the ac
cess to the courts on the part of people 
who are injured by the genuine neg
ligence of manufacturers but to see to 
it that there is a balance in that litiga
tion, a balance which more greatly en
courages economic development in this 
country and encourages fairness by not 
subjecting manufacturers or whole
salers or retailers to litigation over 
matters which are not their fault or 
which subjects them to charges beyond 
their fault in the case of any such acci
dent. 

Mr. President, I spoke in general 
terms the day before yesterday, when 
this debate began, to the proposition 
that we now had precise information as 
to the impact of product liability legis
lation and did not have to deal with 
this question entirely in the abstract. 

In spite of my statement just a few 
moments ago, there has, in fact, been 
action by this Congress on one very 
narrow, focused field of product liabil
ity in one very narrowly focused area. 

For almost a decade, our colleague, 
the Senator from Kansas [Mrs. KASSE
BAUM] has attempted to get relief for 
the manufacturers of small aircraft. 
Finally, last year, this Congress 
passed, with respect to small aircrafii, 
one aspect of this product liability leg
islation: simply a statute of repose, an 
18-year statute of repose, which frus
trated lawsuits against the manufac
turer with respect to aircraft more 
than 18 years in age. 

The fact of so much product liability 
litigation against those aircraft manu
facturers had reduced the production of 
private aircraft in the United States by 
companies like Piper and Cessna by 
some 95 percent over a period of about 
20 or 30 years-95 percent, Mr. Presi
dent. 

For all practical purposes, that busi
ness was defunct in the United States 
of America, not only, of course, harm
ing the companies, their employees, 
and their past employees, but limiting 
the availability of such aircraft to 
those who wished to purchase them and 
to fly them. 

The mere passage into law 1 year ago 
of a statute of repose for that type of 
aircraft has already had a remarkably 
positive impact. 

Quoting from testimony by the presi
dent of the General Aviation Manufac
turers Association on this bill, the bill 
that is before us right now: 

After stopping the production of piston en
gine aircraft in 1986 because of spiraling li
ability costs, Cessna Aircraft recently an
nounced construction of a new production fa
cility for piston-powered airplanes in Inde
pendence, Kansas. Cessna plans to build 2,000 
planes per year at the new facility and cre
ate over 1,500 new jobs. This will generate 
thousands of additional jobs among suppliers 
and vendors in Kansas and throughout the 
United States. 

Piper Aircraft, which was forced into bank
ruptcy in 1991 largely due to the costs of 
product liability suits and the threat of fu
ture litigation, is now planning to emerge 
from bankruptcy in the near future. Piper 
has increased both its employment and pro
duction schedules by thirty percent. 

There is further testimony on Moon
ey Aircraft in Kerrville, TX. 

But, Mr. President, if a modest stat
ute of repose of that nature in one in
dustry, albeit one graphically impacted 
by product liability litigation, can 
have such an immense recovery, bene
fiting, obviously, not only itself, its 
employees, and its suppliers, but obvi
ously the people, the market out there 
for these aircraft, how much greater 
impact-100 times greater, or 1,000 
times greater, we do not know-can 
general, fair, and balanced product li
ability legislation have in the United 
States of America, legislation that in
cludes a statute of repose slightly 
longer, a statute of repose of 20 years, 
but one which also limits the arbitrary 
nature of punitive damage awards, one 
of the greatest fears of all manufactur
ers, but particularly small manufactur
ers, in the United States. 

One such manufacturer who testified 
before the Commerce Committee 
shrugged his shoulders and said: "A 
single such lawsuit could drive me out 
of business and destroy the work of an 
entire lifetime, whether I really had a 
major responsibility or not." Not only 
because of the unlimited nature of po
tential punitive damage awards but be
cause of the doctrine of joint liability 
under which, when there is more than 
one defendant, one, the deep pocket, 
can have imposed on it the entire judg
ment, even though the responsibility of 
that defendant was, say, only on the 
order of some 10 percent. 

So reforms in joint liability, reforms 
in punitive damages, reforms by reason 
of a statute of repose, the removal · of 
responsibility from a wholesaler for 
judgments against the manufacturer, 
each of these is an important step for
ward, which not only does not undercut 
justice but advances the cause of jus
tice. At the same time, reforms can 
have an impact, perhaps not as dra
matic as these to which I have spoken 
in private business driven aircraft, but 
across our entire economy vitally im
portant and positive. 

This, Mr. President, is an important 
bill. The general subject of legal re
form beyond this is important, as well. 
Just yesterday afternoon, the Senate 
Labor Committee reported a bill simi
lar to this on the subject of medical 

malpractice, a vitally important ele
ment in any health care reform, in the 
view of this Senator. 

So I hope that, certainly by some
time next week, we will be able to 
bring this bill in its then form to some 
final vote. But, in order to do so, we 
need the cooperation of Members. We 
need them to appear. We need them to 
speak to their amendments or speak to 
the bill, to let their views be known, to 
carry on the debate in the better tradi
tions of the Senate. 

So, Mr. President, I summarize by 
saying we are open and ready for busi
ness and any Member who wishes to do 
business will be welcome through the 
door. 

With that, Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. KOHL. Mr. President, I ask unan
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KOHL. Mr. President, I ask unan
imous consent to speak as in morning 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The Senator 
is recognized. 

TRIBUTE TO SENATOR DAVID 
PRYOR 

Mr. KOHL. Mr. President, I come to 
the floor today for just a few moments 
to express my admiration and apprecia
tion and my respect for DAVID PRYOR, 
our colleague, who has announced that 
he will not be running for reelection 
next year. 

For those of us in Washington and, of 
course, for those people in public life 
all over the country, we meet all man
ner of different human beings, both in 
terms of the constituents that we meet 
and, of course, the colleagues with 
whom we work. While none are bad, 
some are different from others and 
some are better and some are best. And 
in the category of best, I would put 
DA vrn PRYOR, the best kind of a human 
being, the best kind of a friend, the 
best kind of a public representative. 

The people in Arkansas know very 
well what an outstanding person DAVID 
PRYOR is and what a great public serv
ant DAVID PRYOR has been. He is be
loved by virtually everybody in Arkan
sas to the extent that when he ran for 
reelection last time, he had no opposi
tion, and had he run for reelection in 
1996, it is undoubtedly true that he 
would have received an enormous ma
jority of the votes cast in that elec
tion. 

So DAVID PRYOR's record of accom
plishment and achievement, the es
teem in which he is held by people in 
Arkansas, is well known. Those of us 
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here who have worked with him in the 
Senate are equally well aware of what 
it is that DAVID PRYOR has accom
plished and what kind of a person he is. 
In my judgment, DAVID PRYOR is the 
best kind of a public servant, the best 
kind of a Senator, for many reasons, 
chief among which, in my judgment, is 
the fact that he is a person who can 
and does work with all of his col
leagues, regardless of which side of the 
aisle they happen to occupy. I believe 
that is an enormous virtue in a public 
servant, and that it is invaluable in the 
Senate where, in order to get things 
done in a constructive fashion, in order 
to keep the place working, people have 
to have a willingness and an ability to 
compromise their differences in order 
to get things passed, in order to keep 
legislation moving and, more impor
tantly perhaps, in order to assure the 
people that we represent all over the 
country that this is an institution that 
can work. 

DAVID PRYOR understands that as 
well as anybody I have met in my now 
6 years here in the Senate. He practices 
that. Although we Democrats, of 
course, know how comfortable and how 
easy it is to work with him, I know it 
is equally true that Republicans recog
nize in DAVID PRYOR a person who, 
more than anything else, wants to get 
things done and in no way, ever, is in
terested in just impeding the work of 
the Senate. 

So he is an outstanding person. Per
sonally, DAVID PRYOR, when I came 
here 6 years ago, befriended me imme
diately. He went out of his way, rec
ognizing that I was new to the process, 
and he went out of his way to see to it 
that I got along here and got to know 
my colleagues, got to know a little bit 
about how the Senate works, and in 
every way and at every turn, when I 
ran up against an obstacle or had a 
problem I did not know how to deal 
with, I felt comfortable talking to him. 
He was always receptive and always 
willing to put aside whatever it was he 
was occupied with in order to take care 
of my needs and to help ensure that I 
became a working Member of this 
body. 

So DAVID PRYOR has been not only a 
great Senator but he has been a won
derful human being. I think that we 
can celebrate what he has accom
plished in his career here in the Senate 
and celebrate it in a way which really 
does not, in any way, suggest that his 
career is over. He is not running for re
election in 1996. He says he wants to re
turn to the private sector. Whatever he 
does, he is going to be good and effec
tive at it. He is a person of public serv
ice, and his career in politics may go 
on at another time in another place 
and in another job. If it does, we will 
all be very well served. 

So DAVID PRYOR, we love you and we 
respect you. We have great regard for 
what you have accomplished here 

among us, and we wish you well during 
these next 18 months when you will 
continue to serve with us. We certainly 
wish you, Barbara, and your family 
continued good health and happiness as 
you wend your way along the path of 
life. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
lNHOFE). Without objection, it is so or
dered. 

Mr. SIMON. Mr. President, I ask 
unanimous consent to speak as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SENATOR DAVID PRYOR 
Mr. SIMON. Mr. President, I hap

pened to turn my television set on in 
my room and caught Senator KOHL 
making his brief remarks about our 
colleague, Senator PRYOR. It occurred 
to me that I should come over here and 
just say a few things also, about DAVID 
PRYOR, who has announced that he is 
not going to be running for reelection. 

I can remember when I was in the 
House and I heard DAVID PRYOR speak 
to a breakfast meeting. I had known 
him just to say hello, but I was very fa
vorably impressed and I have been fa
vorably impressed through the years. 

Two things I think of specifically in 
connection with our colleague, Senator 
PRYOR. One is the Taxpayer Bill of 
Rights. The Internal Revenue Service 
does excellent work, but whenever you 
have human beings, occasionally there 
are those who abuse their privileges 
and that is true in any organization
the U.S. Senate, the Internal Revenue 
Service. So DAVID PRYOR introduced 
his Taxpayer Bill of Rights, which 
gives the ordinary taxpayer, who may 
be abused, or feels he or she is abused 
by the IRS, an option and an ombuds
man who can say: Let us take a look at 
whether we are doing the right thing. 

The second thing I can remember is 
DA VE PRYOR standing here on the floor 
and going through an amazing list of 
consul tan ts being hired by virtually 
every agency of Government. It was an 
astounding accumulation. I do not re
member what the figure was, but it was 
absolutely astounding. I remember 
then the next appropriations, and the 
next budget, we whacked away at that. 
It may very well be creeping back up 
again, I do not know, but it is one of 
those areas that is very easily abused 
by Government. We hire consultants 
for everything from the Department of 
Energy, Department of Defense, foreign 
aid-whatever it is, we hire consult
ants. 

I also think of DA VE PRYOR as some
one who is genuinely interested in the 
well-being of our country. Yes, he is a 
partisan as we all are partisans, but 
frequently this body gets too partisan. 
I hear it in our Democratic caucuses. I 
am sure my colleague hears it from Re
publican caucuses. He has not invited 
me to any of his Republican caucuses, 
but I am sure he hears the same. And I 
think one of the things the public 
wants from us is that we say, "What is 
good for the country?" And we follow 
that. DAVE PRYOR really has done that. 

He has been just a distinguished 
Member of this body in addition to 
being a friend of all of us. It has been 
a real privilege to serve with him in 
the U.S. Senate. He has served Arkan
sas well, but I think more important 
than that, he has served the United 
States of America well. I am proud to 
have him as a colleague here in the 
Senate. 

Mr. GORTON. Will the Senator from 
Illinois yield? 

Mr. SIMON. I will be pleased to yield 
to my friend from Washington. 

Mr. GORTON. I enjoyed the descrip
tion by the Senator from Illinois of the 
Senator from Arkansas. I agree with it. 
I may also say I believe the Senator 
from Illinois has described himself. 

Mr. SIMON. My friend from Washing
ton has been too generous in that re
mark, but I thank him anyway. 

Mr. President, if no one else seeks 
the floor-I see my colleague from Col
orado does not look as if he is quite 
ready. He is still making notes. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Tennessee. 
Mr. FRIST. Mr. President, I ask 

unanimous consent that I be permitted 
to speak as if in morning business for a 
period of not more than 10 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

MEDICARE: THE TICKING TIME 
BOMB 

Mr. FRIST. Mr. President, I rise to 
discuss the approaching insolvency of 
our Medicare Program. 

The Clinton administration has con
firmed that Medicare is going bank
rupt. We must act now to save it. We 
must reform Medicare to protect it, to 
preserve it, and to improve it. 

Next year, for the first time in its 30-
year history, the program will begin 
deficit spending. And on April 3, the 
Medicare Board of Trustees announced 
that Medicare will go bankrupt by the 
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year 2002. In 7 yea~well before I will 
be eligible for benefits-the program 
will have exhausted all of its resources 
and will cease to exist in its current 
form. We must act now. 

This is not new information-Con
gress has been warned repeatedly of the 
Medicare time bomb. Mr. President, 
the clock is ticking-we must take ac
tion this Congress to save this vital 
program. I come before you today to 
discuss the successes and failures of 
this program, and to begin to look for 
ways to protect and preserve its long
term heal th. 

What is Medicare? It is a Government 
program which gives 32 million older 
Americans and 4 million individuals 
with disabilities access to the private 
health care system. Medicare is actu
ally made up to two entirely different 
programs: A hospital insurance pro
gram, which is compulsory for seniors, 
and a physician insurance program, 
which is voluntary, with 96 percent of 
all seniors participating in this vol
untary insurance program. 

Medicare's hospital insurance pro
gram-part A-is funded by a payroll 
tax on working citizens, a tax which 
entitles them to future benefits. 

The physician insurance program, 
part B, in contrast, is funded by a com
bination of general tax revenues and 
premi urns paid by the beneficiary. 

Medicare has been very successful, 
successful in providing access to qual
ity care. More than 37 million Ameri
cans today are covered by the program. 
Today's elderly live longer, live 
healthier lives, and enjoy a better qual
ity of life than ever before. Medicare 
participants are extremely satisfied 
with the overall care they receive. Yet, 
Medicare has become a victim of its 
own success. All will be lost if we do 
not act to save Medicare. 

Over the years, many have found 
fault with the program: it does not 
cover comprehensive benefits; it does 
not protect out-of-pocket costs; it does 
not really provide incentives for con
sumers to maintain cost-conscious be
havior; it does not reward providers 
with keeping people healthy; and its 
costs clearly are growing out of control 
faster than the Nation's economy, fast
er than the budget as a whole, and fast
er than twice the rate of inflation. 
Medicare spending rose by 11 percent 
last year, while private sector health 
care spending rose by only 4 percent. 

Thus, each of us comes to the Medi
care Program with the hope of address
ing one or more of these problems. As 
a citizen legislator, one who comes to 
the Senate directly from the private 
sector, I approach this challenge wear
ing many hats. I come to the table as 
a health care provider, a physician who 
on a daily basis has served the personal 
health care needs of thousands of Medi
care patients. I come to the table as 
the son of two active parents, both of 
whom are 84 years of age. They have 

been beneficiaries of Medicare as they 
were treated for heart attacks, colon 
cancer, puimonary edema, a fractured 
neck, bleeding ulcers, kidney failure, a 
broken arm, phlebitis, and a stroke. I 
come to the table as a father of three 
boys whose generation will be working 
to the pay the bills for my generation. 
And I come to the table as a legislator 
who sees the looming crisis of Medicare 
staring us straight in the face. 

When Medicare was designed in 1965, 
the goal very clearly was to provide 
senior citizens with greater access to 
our country's health care system. Med
icare at that time was structured to 
mirror the private system of the time 
which in 1965 was primarily Blue Cross 
and Blue Shield fee for . service. That 
means Congress paid providers based 
solely on the cost of the care delivered. 
There was no fee schedule of negotiated 
rates with providers. There was no real 
justification of costs. Furthermore, at 
that time Medicare insulated providers 
from the Government by allowing them 
to work through fiscal intermediaries 
and carriers, similar to private insur
ance. 

Now, Medicare is an insurance pro
gram that pays for private services. 
Great Britain took quite a different ap
proach. I spent almost a year as a phy
sician in England, and I as a physician 
worked directly for the English Gov
ernment receiving a salary from the 
English Government as an employee of 
the National Health Service. The Eng
lish have replaced their national insur
ance program and moved directly into 
Government provision of services. 
Whereas our country relies on the pri
vate sector for control and direction, 
England relies on direct Government 
intervention. This underlying philoso
phy is fundamental to our understand
ing of Medicare. Medicare was estab
lished to give seniors access to the very 
same health care system available to 
all other Americans. 

But as the American medicine deliv
ery systems have changed over the last 
30 years, and matured and diversified, 
Medicare has remained stagnant. Medi
care fails to give seniors access to the 
full range of plans currently available 
to all other Americans. The private 
system has evolved and Medicare has 
failed to keep up. Changes and im
provements are required today before 
seniors and the disabled fall even fur
ther behind. 

Managed care illustrates that point. 
Today, 63 percent of working Ameri
cans obtain their care through some 
type of managed care program. In con
trast, only 9 percent of seniors are en
rolled in some type of managed care. 
Yet, it is important for people to un
derstand managed care is only one of 
the options in the private system 
today. There are many others. Andrea
soned Medicare reform would open the 
Medicare Program broadly to the many 
options that are available to all other 

Americans in our private system 
today. It would allow seniors the free
dom to direct their Medicare money to 
the plan of their choice. For some, that 
would mean an employer-sponsored 
plan. For others, it would mean an in
demnity-type plan, and for still others 
a looser form of managed care. But the 
bottom line is that the Government 
should no longer restrict a senior's 
choice of heal th plans. 

New to this body, I find it hard to un
derstand why Congress has failed to 
pay attention to the ticking time 
bomb-Medicare. By failing to address 
the issue head on, we only delay the in
evitable and make it more difficult for 
our successors. If we choose not to pre
serve Medicare's integrity, we resign 
ourselves to either substantial benefit 
reductions for seniors or repetitive tax 
increases. We must act now. Either my 
generation, the children of today's 
Medicare beneficiaries, will have great
ly reduced opinions in the future, or 
our children will incur unprecedented 
tax increases. 

Now, the President of the United 
States has failed to address this immi
nent financial crisis. In fact, the Clin
ton administration predicts Medicare 
expenditures will grow by a staggering 
66 percent over the next 5 years. Yet, 
despite this forecast and despite the 
findings of the Medicare trustees and 
the entitlement commission, the Presi
dent failed in his fiscal year 1996 budg
et to recommend even one measure to 
save Medicare. 

We must act now. I expect that the 
President will rely simply on tax in
creases to maintain the program in the 
future, and that will work only for a 
short time, because it fails to address 
the underlying cause of the crisis. If 
nothing is done, the Medicare portion 
of FICA taxes would have to be raised 
by 125 percent. That is more than $700 
taken out of a $40,000 salary. That is in
tolerable. Structural improvement is 
necessary if we are to protect and pre
serve Medicare in the long run. We can 
and will protect and save Medicare if 
we act now. 

I will be taking time over the next 
several days to come back to the floor 
to continue this discussion of how best 
this Congress is to save Medicare. 

I yield the floor. 
Mr. BRYAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Nevada. 
Mr. BRYAN. I thank the Chair. 
Mr. President, I ask unanimous con

sent I be allowed to speak for a period 
of time not to exceed 15 minutes as if 
in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BRYAN. I thank the Chair. 

WELFARE REFORM 
Mr. BRYAN. Mr. President, we are 

about to be engaged in a debate in this 
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Chamber on welfare reform, an issue 
which has failed the recipients, has 
failed the American taxpayer, and on 
which I think men and women of good 
will on both sides of the political aisle 
agree we must undertake some major 
structural reforms. I think that we can 
do so in a bipartisan fashion. 

It was in this context during the re
cent April recess that I spent an entire 
morning at one of the busiest welfare 
offices in Las Vegas, the West Owens 
District Welfare Office. May I say, Mr. 
President, to my colleagues, it was an 
educational opportunity, and if my col
leagues have not previously done so, I 
would urge each of them to avail them
selves of this opportunity. 

I first sat in on a welfare eligibility 
interview, a process that lasts for ap
proximately 1 hour. I observed this 
process from the beginning to its con
clusion. 

In the Owens Welfare Office, eligi
bility workers sit in very small inter
view rooms, somewhat affectionately 
referred to as the "chutes." The eligi
bility worker has a desk literally sur
rounded on all sides with shelves full of 
various forms and regulations that deal 
with the nearly 20 different programs a 
person in need of welfare assistance 
may be eligible to receive. The client 
comes into the interview room from 
the reception area, sits across from the 
eligibility worker's desk, and the inter
view process begins. 

Now the interview I observed, con
trary to some of the stereotypical im
ages that are often projected, was of a 
young Caucasian woman. She was mar
ried, living with her husband and two 
children. Her situation represents the 
prototype of the kind of problem that 
many people in America face who seek 
welfare assistance. 

She and her husband had moved to 
Nevada from California, and currently 
both are working. Although their jobs 
pay above the minimum wage, they are 
still unable to provide for their family 
of four. Her employer structures her 
workweek so that her hours do not ex
ceed 20 hours per week, and so she is 
ineligible for the medical benefits 
which her employer pays for those who 
work full time. One of her children has 
a preexisting medical condition, so 
medical care is a necessity. Her hus
band's employer provides no medical 
insurance. She also needs to pay for 
the cost of child care, and her child 
care cost is more than 50 percent of the 
gross hourly wage that she makes each 
hour. 

Following this eligibility determina
tion interview, I sat down to a very 
frank discussion with eligibility work
ers concerning the areas of the welfare 
system that they believe need reform
ing. 

Let me say, Mr. President, I had an
ticipated the thrust of the comments 
would be that you all in the Congress 
need to provide more money; the sys-

tern works. In effect, I thought I might 
be hearing a defense of the status quo, 
because these are eligibility workers, 
the committed and dedicated people 
who choose, in terms of their own edu
cational background and their work ex
perience, to provide care to others. So 
these are highly compassionate, sen
sitive people who see the travail of life 
before them every day. 

To my great surprise, they are as en
raged and as frustrated and as angry as 
are the American people and each of us 
who, as Members of Congress, have had 
a chance to look at this system that 
has failed so abysmally. Their sugges
tions and comments to us, I think, are 
extremely worthwhile for us to con
sider. They are the people that are on 
the front lines. They know the nuances 
of the system. They know how the sys
tem is ripped off. And they also know 
of its shortcomings in providing help to 
those who all of us in this body would 
acknowledge are in genuine need of 
help. 

As one of the underpinnings of the 
welfare system, I think all of us can 
agree, whether we position ourselves in 
the political spectrum to the left of 
center, to the right of center, or in the 
middle, that we want a system that en
courages people to work. 

Most of us in America have a work 
ethic that is part of our background. It 
is part of what our parents shared with 
us. And, for whatever measure of suc
cess we may have achieved in life, it is 
the presence of that work ethic that 
contributed to that success. 

But a person who is on welfare, who 
gets a job, who achieves that first rung 
on the job ladder, oftentimes is con
fronted with a horrific choice. Imme
diately that individual may be cut off 
fr6m all medical care, all child care as
sistance, and that individual may, in 
fact, find herself in a more disadvanta
geous position than before she attained 
employment. 

That part of our system, it seems to 
me, ought to be fundamentally 
changed. We ought to be encouraging 
and rewarding those people like the 
young applicant whose interview I ob
served, who is going out, getting a job, 
and trying to help herself and her fam
ily. 

Our present system provides all of 
the disincentives by not providing 
transitional help for her, so she can get 
a little better job, that pays a little bit 
more, so that she is able to provide for 
herself and her family. That, it seems 
to me, ought to be one of the struc
tural incentives that any welfare re
form ought to encourage. 

The welfare system is replete with 
conflicts, both indefensible and mad
dening. It is the sort of thing that en
courages the American public to react 
as it does when the word "welfare" is 
mentioned. 

I would like to talk about a few of 
those, if I may, Mr. President. 

One of the key policy problem areas 
the eligibility workers brought to my 
attention is how the term "household" 
is defined for determining the eligi
bility of individuals living together at 
one residence for different welfare as
sistance programs. 

One of the most egregious examples 
of how policy and effect conflict is the 
Food Stamp Program definition of 
"household." Assume with me for the 
moment that two families have the 
same number of family members, and 
the same income. Applying the "house
hold" definition can mean a family 
where everyone is a legal citizen is in
eligible for food stamps, while a simi
lar family with one member, who is an 
illegal alien, is eligible for such assist
ance. 

Let me be more specific. 
Let us assume family A and family B 

both have a total monthly household 
income of $1,200, and each parent indi
vidually earns $600. Family A's two 
working parents are both legal citi
zens. Family B also has t.wo working 
parents, but one is an illegal alien. 

Under the present system, in deter
mining eligibility, the eligibility work
er looks at the household members, 
and finds two working parents who are 
legal citizens. The worker must count 
family A's full Sl,200 monthly income. 
Since family A's total household in
come is more than the monthly gross 
income allowed for food stamp eligi
bility, which is $1,066 for a two-person 
family, family A is ineligible. 

However, with family B, the eligi
bility worker looks at the household 
members, and does not count the $600 
income from the illegal alien parent. 
Only the half of family B's gross 
monthly household income earned by 
the legal citizen parent is counted. 
Family B's gross monthly household 
income is only $600 a month, well under 
the maximum allowed. 

Family B, with the illegal alien, re
ceives food stamp assistance. Although 
technically the illegal alien member of 
family B does not directly receive food 
stamps, it is the member's presence as 
part of the household that allows for 
this incongruous and indefensible re
sult. 

Why, I would ask, are we penalizing 
the two-parent working family whose 
members are legal citizens by denying 
eligibility for food stamp assistance, 
while allowing a two-parent working 
family with an illegal alien family 
member to receive assistance? Would it 
not be fairer to determine a family's 
eligibility for assistance by looking at 
the total income of the household rath
er than by who is in the household? 

That is whether the individual parent 
is illegal or a legal alien. This is a situ
ation that must be corrected. 

On the other hand, the Food Stamp 
Program specifically requires welfare 
offices to report any illegal alien who 
tries to apply for benefits. However, 
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there is no similar requirement for the 
Aid to Families with Dependent Chil
dren Program. Why? It makes no sense 
as a matter of policy. 

Throughout this country, people are 
justifiably angry about illegal aliens 
who have access to our Nation's wel
fare system. We can and we ought to, 
at the very least, require all of our wel
fare assistance programs to provide in
formation and to report illegal aliens 
to the Immigration Service. We have 
all heard from INS that there is simply 
not enough staff and funding available 
to investigate every alleged illegal 
alien, and that priority decisions must, 
by necessity, be made. But we are cre
ating an atmosphere where those who 
test the welfare system feel relatively 
safe in attempting to defraud it. If we 
do not want illegal aliens to receive 
benefits they are not entitled to, we 
need to ensure adequate resources are 
available to prevent it from occurring. 

Another area of policy conflict oc
curs with young teenage parents. We 
require young teenage parents under 20 
years of age to participate in education 
and training programs or lose their eli
gibility for AFDC assistance. But once 
that same young parent turns 20, she 
continues to be eligible for AFDC bene
fits, while no longer being required to 
participate in any education or train
ing program or to work. 

So what kind of an incentive do we 
create for those mothers not to partici
pate in education or job training pro
grams and not to work? 

Millions of American women in this 
country are single heads of households 
who get up every morning, get their 
kids ready to go to school, get them
selves out in the job force, and yet we 
provide no assistance for these women. 
And the welfare system, as it is cur
rently structured, provides assistance 
for those who neither seek employment 
nor participate in job training pro
grams. Again, this is a policy conflict 
we ought to correct. 

The eligibility workers also pointed 
out to me the difference in treatment 
under the Food Stamp Program be
tween disabled seniors living on lim
ited incomes and homeless people. Dis
abled seniors who usually have a house 
many times are eligible to receive only 
$10 a month in food stamp benefits. I 
was told by one eligibility worker that 
she actually sees seniors with cases of 
obvious malnutrition, something she 
said would just break your heart, but 
she is unable to provide more than $10 
under the system the way it is cur
rently structured. 

On the other hand, a homeless person 
gets expedited service, has benefits 
available in 5 days, and is able to get 
the full benefit of $115 a month. It 
seems to me there is a dichotomy here 
that is irreconcilable. In the one in
stance, everyone agrees the deserving 
senior, who currently gets only $10 a 
month, desperately needs more to sur-
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vive, and yet she is not provided that 
assistance. 

Another example of a policy and an 
effect in conflict occurs when an un
married man and woman live together. 
Each person is considered separately to 
determine eligibility for food stamp 
benefits, even if the woman is pregnant 
with the man's child. It is only after 
their baby is born that the man and 
woman are considered to have a child 
in common, and are then treated as a 
married couple, and are no longer eligi
ble for separate individual benefits. 

Also, couples who were married, who 
divorce, but continue to live together 
can be certified as separate persons for 
food stamps as long as they do not 
have a child in common. We ought to 
be encouraging, as a matter of public 
policy, people to be married and to 
raise their children as a family. Allow
ing this aberration-two people living 
together, previously married, divorced, 
and now able to receive welfare assist
ance-clearly is a disincentive we must 
correct. 

Intentional welfare fraud can also re
sult in a conflict between policy and ef
fect. If a person receiving aid to fami
lies with dependent children benefits is 
discovered to have committed an in
tentional welfare fraud, the fraud sanc
tion is to reduce benefits by up to 10 
percent or to eliminate the AFDC bene
fit. The same family may then be eligi
ble for more food stamps and a higher 
housing allowance because of the re
duced AFDC cash benefit, a benefit 
which was reduced as a consequence of 
their intentional fraud perpetrated 
upon the system. 

That creates the situation in which 
there is essentially no penalty for this 
person, because the reduction in AFDC 
cash benefits is likely to be offset by 
increases in benefits from other pro
grams. 

Under the Food Stamp Program, the 
penalty for fraud is either a 10- or 20-
percen t reduction in benefits. However, 
the reality of this situation is when 
someone commits a fraud, the welfare 
system basically ends up paying such 
people to pay the system back for the 
previous fraud from one program, by 
increasing that person's benefits from 
other programs. It makes absolutely no 
sense at all, Mr. President. 

I have long been a supporter of 
strengthening our ability to enforce 
the payment of child support from irre
sponsible parents. It came as a surprise 
to me to learn that the Food Stamp 
Program, that I have long supported as 
an essential part of our safety net pro
gram, does not require-does not re
quire-its recipients to participate in 
efforts to try to retrieve unpaid child 
support payments. All Federal welfare 
assistance programs must require its 
recipients to cooperate in State and 
Federal efforts to recover outstanding 
child support payments. We need to use 
every available option to bring delin-

quent parents back to the reality of 
their financial responsibility for their 
children. 

The eligibility workers also brought 
to the table suggestions for ways to 
help eliminate these policy conflicts. 

First, they suggest more standardiza
tion of eligibility requirements for all 
welfare programs. This would particu
larly help to prevent a fraud penalty 
reduction in benefits in one welfare 
program resulting in an increase in 
benefit eligibility in other programs, 
the net effect of which is to provide no 
net income loss or penalty for the indi
viduals seeking to defraud the system. 

They also suggest the penalty per
centage reduction be made more flexi
ble to allow for differences in the de
gree of frauds. Additionally, the eligi
bility workers would like to see fraud 
penalties follow the person. By that, 
Mr. President, we mean that under the 
current system, an individual who is 
identified as having perpetrated a fraud 
in one State can collect and apply for 
benefits in another State. 

If a person commits a welfare pro
gram fraud in one State, and then 
moves to another State, the person's 
fraud penalty from the first State 
should follow the person to the second 
State for collection. 

Also, all welfare programs should re
quire their recipients to participate in 
State and Federal efforts to collect de
linquent child support. As I stated be
fore, we need to avail ourselves of all 
options available to ensure child sup
port payment is enforced. When I re
introduced my child support enforce
ment legislation, my new bill will pro
vide all welfare program recipients co
operate in child support enforcement 
efforts, as a condition of their receipt 
of assistance. 

I want to reemphasize how much 
each of us can learn from the practical 
knowledge these frontline eligibility 
workers have about how the welfare 
syst 0 m works, where the problems are, 
and what the possible solutions are to 
address them. They are not defenders 
of the welfare system status quo. They 
see both the positive and the negatives 
of the current welfare system, and they 
are just as frustrated with the welfare 
system as are the public and Members 
of Congress. 

The welfare system must be substan
tially changed, and on that we can all 
agree. We can all agree too that there 
will always be people who will need the 
safety net welfare assistance provides 
at some time in their lives, and we 
must ensure the net is there for them. 

But as the Senate begins its delibera
tions on welfare reform, we need to 
heed the lessons learned by these eligi
bility workers. As we make the nec
essary changes, let us always remem
ber to work to ensure the current pol
icy conflicts are not carried forward. 
Let us not create more unintended con
sequences when we change the system. 
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I yield the floor. 

COMMONSENSE PRODUCT LIABIL
ITY AND LEGAL REFORM ACT 

The Senate continued with the con
sideration of the bill. 

Mr. BROWN addressed the Chair. 
The PRESIDING OFFICER (Mr. 

DEWINE). The Senator from Colorado. 
Mr. BROWN. Parliamentary inquiry. 

What is the business before the Senate? 
The PRESIDING OFFICER. The 

pending business before the Senate is 
amendment No. 599. 

Mr. BROWN. Mr. President, I rise to 
advocate the adoption of the Brown 
amendment No. 599 that proposes to re
store the sanctions against frivolous 
actions of the Federal Rules of Civil 
Procedure. 

Most Americans would be shocked, I 
believe, to find that the Congress has 
acted to gut the restrictions against 
bringing frivolous legal action. Many 
will ask in this Chamber, "How is that 
possible? Who in this Chamber would 
possibly vote or even advocate doing 
away with restrictions on bringing 
frivolous actions in Federal courts?" 
And the answer is that the previous 
Congress did it through neglect. The 
last Congress took what I believe most 
Americans will find to be an absolutely 
outrageous act by neglect, by refusing 
to consider the proposed changes to the 
Federal Rules of Civil Procedure. Pro
posed changes in the Federal Rules of 
Civil Procedure become effective auto
matically if Congress fails to act, and 
that is what Congress did-fail to even 
consider them. 

There literally was not a bill brought 
up in the Judiciary Committee which 
allowed Congress to voice its concern 
about the proposed changes to the Fed
eral Rules of Civil Procedure. 

To make matters worse, the changes 
to rule 11 eliminated the deterrence 
against frivolous lawsuits. Let me 
quote the dissent from the Supreme 
Court opinion with regard to this mat
ter: 

It takes no expert to know that a measure 
which eliminates, rather than strengthens, a 
deterrent to frivolous litigation is not what 
the times demand. 

Mr. President, .that is true, and what 
we attempt to do with this amendment 
is simply restore to the Federal Rules 
of Civil Procedure a form of sanctions 
and admonitions against bringing friv
olous litigation. I intend to ask for a 
record vote on this, and it will be an 
opportunity for Members of the Senate 
to go on record: Do they favor our Fed
eral courts being used to bring frivo
lous action, groundless action, or do 
they oppose it? It is a very clear vote. 
It is a very clear amendment. It is not 
complicated. 

I think a legitimate question at this 
point is how in the world could a 
change of this kind ever possibly have 
taken place without someone standing 

up and calling the attention of this 
body to it and making sure it did not 
happen? 

Let me address that because I think 
it is a relevant question and one to 
which Members deserve an answer. 

In transmitting the changes to the 
Federal Rules of Civil Procedure, Chief 
Justice Rehnquist, in his letter of April 
22, 1993, said the following: · 

This transmittal does not necessarily indi
cate that the Court itself would have pro
posed these amendments in the form submit
ted. 

For those in this Chamber who think 
the fact this was transmitted to us by 
the Supreme Court means they agreed 
with it, they need to take a look at the 
very transmittal document itself. The 
Chief Justice makes it clear that this 
does not involve, or necessarily indi
cate, the Court favors these changes. 

Mr. President, I think it is important 
to note that none other than Justice 
White issued a separate statement with 
regard to that, and I intend to go into 
his statements voicing his concern 
about the procedure, and the dissent 
was filed by Justices Scalia in which 
Justice Thomas joined and Justice 
Souter joined as well. 

I might mention that dissents with 
regard to changes in civil procedure are 
very unusual, and it is an exceptional 
case in which anyone ever dissents be
cause, frankly, as Justice White points 
out, it is their view that there is some 
constraint on the Court through ques
tions of constitutionality and of what 
role they should play in this activity, 
which is basically a form of legislation. 

Let me quote Justice White because I 
think he explains this process in a 
clear fashion: 

28 U.S.C. Section 2072 empowers the Su
preme Court to prescribe general rules of 
practice and procedure and rules of evidence 
for cases in the Federal courts, including 
proceedings before magistrates and the court 
of appeals. But the Court does not itself 
draft and initially propose these rules. Sec
tion 2073 directs the Judicial Conference to 
prescribe the procedures for proposing rules 
mentioned in section 2072. The Conference 
has been authorized to appoint committees 
to propose such rules. These rules advisory 
committees are to be made up of members of 
the professional bar and trial and appellate 
judges. The Conference is also to appoint a 
standing committee on rules of practice and 
evidence to review recommendations of the 
advisory committees and to recommend to 
the Conference such rules and amendments 
to those rules as may be necessary to main
tain consistency and otherwise promote the 
interest of justice. Any rules approved by the 
Conference were transmitted to the Supreme 
Court which, in turn, transmits any rules 
prescribed pursuant to section 2072 to the 
Congress. 

Mr. President, what he has outlined 
quite clearly is that these changes in 
the rules, while transmitted through 
the Supreme Court, do not necessarily 
represent the views of the Court-a 
view echoed by the Chief Justice. 

Further, Justice White states: 
The Justices have hardly ever refused to 

transmit the rules submitted by the Judicial 

Conference. And the fact that aside from 
Justices Black and Douglas it has been quite 
rare for any Justice to dissent from trans
mitting such rules suggests that a sizable 
majority of the 21 justices who sat during 
this period concluded that Congress intended 
them to have a rather limited role in the 
rulemaking process. The vast majority, in
cluding myself, obviously have not explicitly 
subscribed to the Black-Douglas view that 
many of the rules proposed dealt with sub
stantive matters the Constitution reserved 
to Congress, and that in any event were pro
hibited by 2072 in injunctions against abridg
ing, enlarging, or modifying substantive 
rights. 

Mr. President, I mention this because 
I think it is critical as Members con
sider this subject to ask themselves 
whether or not the changes that went 
into effect automatically carried with 
them an aura that we should respect 
and honor and not question or even re
view. Justice White concludes in his 
opinion that was transmitted stating 
this: 

In conclusion, I suggest it would be a mis
take for the bench, the bar, or the Congress, 
to assume that we are duplicating the func
tions performed by the standing committee 
of the Judicial Conference with respect to 
changes in the various rules which come to 
us for transmittal. 

Mr. President, I believe the record is 
quite clear. It is a mistake for anyone 
to come before this body and to suggest 
that the fact that the Supreme Court 
transmitted these proposed rules 
changes means that they think they 
are good rules changes. I think the 
statement of Justice White, and par
ticularly the dissent of the three Jus
tices, which is almost unprecedented, 
indicates very clearly that the Court 
itself has serious concerns. 

Mr. President, the reality is this: 
Congress has the power in the Con
stitution to enact statutes. Congress 
did not perform its function because no 
vehicle was allowed to be considered. 
That is why I think it is important 
that we provide for the consideration 
of these changes right now. Let me 
state quite clearly, I would like to go 
back to the old rules. I think the old 
rules were not only far superior to the 
changes that happened by default, but 
I think they were much stronger. But 
the amendment before you is a version 
that is somewhere between the old 
rules and the new rules. The amend
ment adopts or accepts many of the 
changes that seemed to have 
articulable support behind them or for 
which the Trial Lawyers Association 
could come forward with reasonable ar
guments. So this amendment does not 
go as far as I would like it to. It does 
not restore the old rules. But it does 
restore a portion of the old rules in 
areas where I felt there was literally no 
reasonable justification for accepting 
the gutting changes proposed by the 
Judicial Conference. 

Mr. President, rule 11 is one of the 
most important tools courts have to 
fight frivolous, baseless, and harassing 
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suits. This amendment gives Members 
a chance to go on record on that ques
tion. Do you want frivolous actions 
brought? Do you want baseless and 
harassing suits cluttering up our 
courts or not? That is what this 
amendment is all about. 

Swift action against frivolous law
suits and claims save time and money 
and taxpayers' dollars and promotes 
public respect for the integrity of the 
Federal court. I think that may be the 
most single important question raised 
by this amendment and those rule 
changes. Shouldn't our Federal courts 
require integrity in their process and 
substance in the allegations? Those 
who want to gut rule 11 will say, no, we 
should not have any restrictions in this 
area. But I believe maintaining the in
tegrity of the Federal court system is 
important, and that is why this amend
ment is brought before the Senate. 

The new version of rule 11, which was 
changed upon the recommendation of 
the Judicial Conference, eviscerates 
the deterrent value of rule 11. That is 
not just my opinion. It is the opinion 
of attorneys and judges who have re
viewed the action and who share my 
concern about our turning our backs on 
ensuring the integrity of the Court. 

The December 1, 1993, version of rule 
11 allows frivolous lawsuits to go for
ward. It allows baseless lawsuits. It ac
tually allows attorneys to file allega
tions without knowing them to be true. 
Let me repeat that because I think it is 
the core of what we are talking about. 
It allows attorneys to go into court and 
to file allegations without knowing 
them to be true. 

How can anyone come before this 
body and say that makes sense? How 
can anyone come before the American 
people and say we are going to set up a 
court system in which you are going to 
have filings in which even the paid ad
vocate of the cause does not know to be 
true? Mr. President, the rules allow at
torneys to make assertions without 
any factual basis and before they have 
done their research. Let ine repeat 
that. It allows attorneys to literally 
make assertions without having any 
factual basis for those assertions. It is 
scandalous to suggest that our courts 
are going to be used for hearings on al
legations that have no factual basis 
and before any research is done. That 
is ludicrous, it is shameful, and it is 
why it is so important for us to move 
ahead and to correct what is clearly an 
abuse by and neglect of previous Con
gresses. 

In short, the December 1, 1993, ver
sion encourages the kind of baseless 
suits and claims which rule 11 was lit
erally enacted to prevent. The new rule 
11 says, "Sue first and ask questions 
later." 

Mr. President, that is not an exag
geration. That is literally what rule 11 
allows in its current form. Sue first 
and do research later. 

What this amendment does is put 
teeth back into rule 11. It does so by 
making sanctions for frivolous suits 
mandatory, as they once were. 

Mr. President, I want to take a few 
minutes and go through specifically 
what this amendment does, how it 
compares with the old rule, and how it 
compares with the new rule. 

I think it is important for Members 
to know and understand that what is 
before them is a very moderate version. 
The amendment adopts many of the 
changes the Judicial Conference want
ed. But it does not adopt the concept 
that we will gut rule 11 and threaten 
the integrity of the court system. 

How can anyone looking at our Fed
eral court system want to allow courts 
to be cluttered up with frivolous ac
tions? The facts are these: In 1990, over 
10 percent of the Federal district court 
cases were over 3 years old. Mr. Presi
dent, we have such a huge backlog that 
we literally have more than 10 percent 
of the cases who, after 3 years, have 
not been resolved. 

The current trend of more and more 
cases filed in Federal court continues. 
In 1992, over 226,000 cases were filed, 
and literally, under the current trends, 
the number of cases will double every 
14 years. In the face of eviscerating 
rule 11, Congress did not act to save 
the one effective tool that deters frivo
lous litigation. Congress allowed a new 
rule to be adopted that weakens the 
process despite evidence and opinions 
of judges and lawyers. 

Mr. President, I want to go into those 
opinions because the judges and law
yers that work with this are alarmed 
at the changes in rule 11. Someone will 
say, well, now, wait a minute, at least 
there was a committee, there are some 
people who admit they like these 
changes, and that is the Judicial Con
ference Committee that dealt with 
this. Take a look at the attitudes of 
the bar in general, because one should 
not assume that the fact that the Judi
cial Conference or, more specifically, a 
committee of that conference, made 
the recommendations, that they speak 
for attorneys and judges across this 
country. 

Here are the facts: In a recent study 
by the Federal Judicial Center, they 
found that a strong majority of Federal 
judges support the old rule 11, not new 
rule 11, but the old rule 11. The study 
found that 95 percent of Federal judges 
who responded believed that rule 11 
does not impede the development of 
law. They found that 71.9 percent be
lieve that the benefits of rule 11 out
weighed any additional requirement of 
judicial time. They found that 80.9 per
cent believe the old version of rule 11 
had a positive effect on litigation in 
the report. Mr. President, let me repeat 
that: Over 80 percent of the judges felt 
the old version of rule 11 had a positive 
impact on litigation in the Federal 
courts. The proponents of the new form 

of rule 11 that come to this body and 
claim this somehow has the blessing of 
the legal community have not looked 
at the facts. This had the blessing of a 
group of insiders, of a committee, but 
it did not have the blessing of the bar 
as a whole. Over 80 percent believe the 
old rule 11 should be retained in its 
current form. 

Mr. FORD. Mr. President, would the 
distinguished Senator from Colorado 
take a question? 

Mr. BROWN. I would be happy to 
take a question at the completion of 
my remarks. 

Mr. FORD. I wanted to insert because 
the Senator said "of those judges re
sponding," and I did not know whether 
half responded, 25 percent responded
the Senator is using the 80 percent-or 
whether 100 percent responded and the 
Senator is using 80 percent. "Of those 
who responded," I wonder if it was a 
large number or a small number. 

Mr. BROWN. I appreciate the ques
tion of the distinguished Senator. I 
think he may not have heard in my re
marks I quoted the 1990 study of the 
Federal Judiciary Center, and I will be 
happy to supply the Senator with the 
study. 

It might also be noted that rule 11 is
sues were raised in only 2 to 3 percent 
of all cases; that they concluded that 
rule 11 imposes only modest burdens on 
Federal judges and that rule 11 sanc
tions have typically been taken in the 
form of monetary charges payable to 
the injured party. 

Mr. President, I want to turn now to 
the rules changes themselves. I will, of 
necessity, deal and focus particularly 
on three of them. There are additional 
nuances, but I think these three are 
the most important and at the heart of 
the amendment that is before this 
body. 

Mr. President, the first one that we 
want to look at is the old rule, which 
required that the attorney or the party 
muse sign the pleading of the motion 
and indicate that the facts designated 
therein represent the best of the sign
er's knowledge and that they are based 
on information and belief formed after 
a reasonable inquiry that is well 
grounded in fact and that is not inter
posed for improper purposes such as to 
harass or cause unnecessary delay or 
needlessly increase the cost. 

Mr. President, the new rule guts 
those provisions that are meant to en
sure integrity in the process. Here is 
how it reads: 

By presenting to court, an attorney is cer
tifying the allegations and other factual con
tentions have evidentiary support, or if spe
cifically so identified, are likely to have evi
dentiary support after a reasonable oppor
tunity for further investigation or discovery. 

The option which then controls is "or 
likely to have support, if inves
tigated." In other words, they do not 
have to certify any longer that they 
are true or that they have investigated 
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them. They are Ii terally saying we can 
bring filings in the court that have not 
been investigated and which a person 
does not know are true. 

Here is what we do with the version 
that is presented in this bill. We say, 
"by presenting to court, an attorney is 
certifying the allegations and other 
factual contentions have evidentiary 
support or are grounded in fact." It is 
less severe than the old rule. I would 
like to go back to the old rule. But at 
least this amendment requires that the 
allegations are grounded in fact or 
have evidentiary support. 

Now, that is a clear question. Should 
filings in Federal court be grounded in 
fact? Should they have evidentiary 
support? Or should a person be allowed 
to find anything they want without a 
requirement of knowing that it is true? 
Or even having been required to inves
tigate it before it is filed? It is a very 
clear question. It is one I think Mem
bers will be anxious to cast their vote 
on and let citizens know how they feel. 

The second change deals with an ad
ditional question. Let me read the old 
rule: 

If a pleading, motion or other paper is 
signed in violation of this court rule, the 
court, upon motion or upon its own initia
tive, shall impose upon the person who 
signed it, a represented party or both, an ap
propriate sanction. 

In other words, if a person is guilty 
of violating the rules, that person will 
get sanctioned. That must not sound 
very unusual for observers. Why would 
we want to change that? 

The new rule does a couple of things. 
What it says is that if a person is 
guilty, if they violate the rules, a per
son does not have to be sanctioned. In 
other words, an opposing counsel can 
point out that this was done without 
any background, and when the attor
ney-who has made an inaccurate fil
ing, when an attorney who has violated 
the rules-is caught, the new rules say 
that even though you are guilty, even 
though you have been caught, even 
though you have caused the other 
party harm, you can get off scot-free. 
That is not my idea of justice and I do 
not think it is the American people's 
idea of justice. 

Here is what we do. We restore that 
portion of the old rules that says if you 
are guilty you are going to get sanc
tioned. It leaves it up to the court to 
decide what the appropriate sanction 
is, but at least we say if you are guilty 
of violating the rules and it is shown to 
the court, you will be sanctioned. 
Those who want violators to get away 
without being sanctioned will want to 
vote against this amendment. But 
those who think if you are guilty you 
ought to be sanctioned will want to 
vote for it. 

The third one I want to summarize is 
one that I think Members will find 
hard to imagine that the committee 
recommended. The new rule says that 

if you are guilty of violating the rules, 
and even though under their changes 
you do not have to be sanctioned, but if 
you are sanctioned even though you do 
not have to be sanctioned, then they 
say the penalty for this misbehavior 
can be paid to the court and not to the 
injured party. Talk about rigging the 
rules. They are saying: First of all, we 
are going to dilute what is impermis
sible behavior; but if you are found 
guilty of impermissible behavior even 
under the diluted rules, you do not 
have to be sanctioned; and ev:en if 
under the diluted rules you are found 
guilty and you are sanctioned, the 
money does not go to the injured 
party. In other words, they pull the rug 
out from under any incentive of the in
jured party to seek redress. 

The amendment addresses the third 
area in a pretty basic and simple way. 
It restores the preference that if you 
are guilty and if you are sanctioned, 
the awards first go back to the injured 
party, not to the court. The amend
ment reads as follows: 

A sanction imposed for violation of this 
rule may consist of reasonable attorneys' 
fees and other expenses incurred as a result 
of the violation, directives of a nonmonetary 
nature, or an order to pay penalty into court 
or to a party. 

In other words, we eliminate the pri
ority that the sanction go to the court 
and give the court disoretion in that 
area. That is basically what we are 
talking about in this amendment. We 
restore to the rules some of the integ
rity of the process. We indicate that 
there will be sanctions if you are 
guilty, and we eliminate the favored 
status of having the penalty, if it is im
posed, go to the court and allow it to 
go to the injured party if they wish. 

This does not solve all the problems 
with frivolous litigation. I wish it did. 
But it does restore some of the integ
rity to rule 11 and some of its effective
ness. 

I want to quote the dissent signed by 
three Justices of the Supreme Court 
when they forwarded these. It is very 
unusual for dissents to be written in 
these transmittals, but I think the 
words speak for themselves. 

In my view, the sanctions in the new rule 
are not strong enough; thus, the new rule 
eliminates a significant and necessary deter
rent to frivolous litigation ... and perhaps 
worst of all introduce into the trial process 
an element that is contrary to the nature of 
our adversary system. 

That is what this is all about. Will 
we eliminate a deterrent to frivolous 
litigation? Will we burden the district 
courts? That is really what this is all 
about. I think a reasonable question 
could be raised at this point and that 
reasonable question would be simply 
this: Do lawyers, do attorneys behave 
differently if these sanctions, mone
tary sanctions exist? If there are man
datory sanctions for violating the 
rules, does it affect the behavior of at
torneys? That is the assumption this 

process is based on anyway, that by 
having a rule that prohibits frivolous 
litigation and provides mandatory 
sanctions, that counsel will behave dif
ferently; they will behave different if 
they have to pay a mandatory penalty 
than they will if they do not. 

There is some evidence on that. 
There is some evidence because before 
1983 you did not have mandatory sanc
tions and after 1983 and before this re
cent change you did have monetary 
sanctions. So there was a study done. 
It is known as the Nelken study, by 
Melissa L. Nelken. She did a study of 
rule 11 and she considered the impact 
on the Federal practices of both law
yers and judges in the northern district 
of California. It is confined to that 
area. It was part of the ninth circuit. 

The survey questionnaire was sent to 
some 17 judges, 7 magistrates, and 107 
attorneys. All of these individuals had 
been involved in rule 11 proceedings. 
That was done to make sure the survey 
was conducted among people who had 
some knowledge of the process and 
some experience with it. Mr. President, 
68 attorneys, 64 percent of them, re
sponded; 12 judges or magistrates, or 50 
percent of those, responded to the sur
vey. Here is what it showed. 

The question was, "Has amended rule 
11 changed your practice, if any, in the 
following areas?" 

The change they are talking about is 
the change of making sanctions man
datory in 1983. Mr. President, 46 per
cent of the respondents indicated that 
they had engaged in additional pre
filing factual inquiry. What we are lit
erally seeing is 46 percent of those at
torneys, those practitioners, those on 
the line, had said when sanctions are 
mandatory they engaged in more pre
filing factual inquiry than they did 
when they were not mandatory. I think 
that is a plus. I think that improves 
the integrity of the system. 

Mr. President, 33 percent indicated 
additional prefiling legal inquiry; that 
is, when sanctions were mandatory, 33 
percent indicated-admitted that they 
had done additional prefiling legal in
quiry over and above what they did 
when sanctions were not mandatory. 

This is only one study. It is a limited 
area. But I think it is real proof of 
what our common sense would tell us. 
When sanctions are required there is 
more work that goes into making sure 
the filings are correct than when there 
is no sanction. 

I want to take one more quote out of 
the opinion of the Supreme Court ac
companying the recommended changes 
in 1993. This is at the conclusion of the 
dissent. It says as follows: 

It takes no expert to know that a measure 
which eliminates rather than strengthens a 
deterrent to frivolous litigation is not what 
the times demand. 

I do not think it could be said any 
clearer. Should we eliminate deter
rence to frivolous litigation? That is 
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what this amendment is all about. If 
you favor deterring frivolous litiga
tion, you will want to vote yes. If you 
do not want to deter frivolous litiga
tion, then you will vote no. 

It boils down to these substantive 
changes in the rules-to efforts to re
store these basic rules: First, should 
filings be grounded in fact? I think 
they should. 

Second, should sanctions be required 
if you file frivolous actions? If you are 
found guilty of filling frivolous ac
tions, should sanctions be required? I 
think they should. 

Third, should the injured party have 
a standing for compensation, or more 
particularly should the priority of the 
court be to have a sanction for some
one who is guilty, and should the prior
ity be for that money to go to the 
court, or should it be the priority or at 
least the option for that money to go 
to the injured party? I think the in
jured party should not be shortchanged 
in this process. 

These are moderate changes in rule 
11. Again, they do not go back to the 
old rule 11 which I would like to. They 
do adopt some of the changes proposed 
by the conference. But, Mr. J>resident, 
this is an important matter because 
this is an effort to restore the integrity 
to the legal process. It is an effort to 
restore integrity to our courts and dis
courage frivolous actions by restoring 
rule 11. I think it is appropriate for 
this bill. I do not think the amendment 
could be more appropriate because at 
the heart of addressing the problems 
with the litigation system in the Unit
ed States-at the heart of it-is to re
store integrity to the system. That is 
what this amendment is intending to 
do. 

Mr. GORTON. Mr. President, I would 
like to comment very briefly on the el
oquent remarks of my friend from Col
orado. His remarks are equally and 
highly thoughtful and persuasive. 
There is no question but that this Sen
ator strongly supports his judgments 
with respect to rule 11 and the desir
ability of a return to a much more fair 
and balanced such rule. 

At the same time, Mr. President, I 
must say that rule 11 has little if any
thing to do with the subject before the 
Senate, the product liability bill, 
which almost universally will apply to 
litigation brought in State courts and, 
therefore, whether or not it is appro
priate to be included with this bill is a 
question which I think relates pri
marily to the attitude of Members of 
the body itself. 

This is an extremely controversial 
bill. Should this strengthen its chances 
for passage, it would be welcome. If it 
weakens the chance for passage of 
something as important as product li
ability, I hope at some point or another 
the bill would be withdrawn and dealt 
with at a more appropriate time. 

Mr. ABRAHAM addressed the Chair. 

The PRESIDING OFFICER. The Sen
ator from Michigan. 

Mr. ABRAHAM. Mr. President, I rise 
today in support of the Product Liabil
ity Fairness Act which I consider to be 
a very important piece of legislation. I 
believe it is the principal first step in 
reforming our increasingly irrational, 
often unfair and very costly civil jus
tice system. This system is burdening 
our economy, it is burdening America's 
consumers and its middle class; ulti
mately it is weighing down the commu
nity institutions and organizations 
that help us live together as friends 
and neighbors. By enacting product li
ability reform, we can begin reinvigo
rating our economy, giving consumers 
a choice of products and decreasing the 
expense and unpredictability of our 
tort system. 

This bill makes a number of much
needed reforms. First, it caps punitive 
damages in product liability suits. This 
reform does not limit anybody's right 
to recover in full for any damages suf
fered. That right remains intact even if 
the recovery runs into the millions. 
Rather, it merely limits the punitive 
damages that can be awarded over and 
above what is needed to compensate 
those injured by defective products. 

These punitive damages are supposed 
to function as a punishment for the de
fendant. But because they are awarded 
to claimants, their potential availabil
ity attracts lawsuits whenever some
body thinks he or she might get lucky 
and hit the jackpot. 

Capping these damages will place a 
real limit on windfall profits in product 
liability lawsuits and thus lead to 
fewer frivolous claims being filed and 
less unnecessary extension of lawsuits 
which could be settled. 

In addition, the bill would eliminate 
joint liability for noneconomic dam
ages in product cases, and replace it 
with proportionate liability. It thus 
would end the costly and unjust prac
tice of making a company pay for all 
damages when it is only responsible 
for, say, 20 percent, just because the 
other defendants already have gone 
bankrupt. Instead each defendant 
would have to pay only for the non
economic damage he or she actually 
caused. 

The bill also establishes important 
limits to the liability of product sell
ers, as well as suppliers of raw mate
rials critical to the production of life
saving medical devices. Generally 
speaking, the bill makes clear that 
these sellers and suppliers can be held 
liable only for their own misconduct in 
connection with the product. If, for ex
ample, the purchaser misuses the prod
uct, then that purchaser is responsible 
to the extent he or she is injured on ac
count of his or her own misuse. 

These provisions go a good way to
ward restoring individual responsibil
ity as the cornerstone of tort law. They 
also recognize an important problem 

with our legal system: Ultimately, in 
its current form the system is pro
foundly anticonsumer. 

The tort tax imposed by our legal 
system raises prices on many impor
tant goods, rendering them unavailable 
to poor people. And in extreme cases, 
our legal system can literally bring 
death or misery; it does so by driving 
off the market drugs that can cure ter
rible but rare diseases, or medical de
vices for which raw materials are un
available on account of liability risks. 

Mr. President, this is not mere hy
perbole. There are some 5,000 diseases 
that affect small numbers of Ameri
cans. Many of these diseases, such as 
cystinosis, a fatal kidney disease, and 
leprosy, are extremely serious. But a 
number of them go untreated. Pharma
ceutical companies cannot afford to 
market drugs to treat these diseases 
because the cost of liability insurance 
is prohibitive. 

To give just one example: A West 
German chemical company at one 
time supplied Americans with 
botchyoulinum. If properly used this 
drug, otherwise a paralytic poison, can 
control a rare but incapacitating dis
ease, characterized by uncontrollable 
twitching of the eye muscles. Unfortu
nately the company cut off American 
supplies to avoid the risk of being held 
liable should people misuse its product. 

And this is no isolated instance. A re
cent Gallup survey found that one out 
of every five small businesses decides 
not to introduce a new product, or not 
to improve an existing one, out of fear 
of lawsuits. And, according to a Con
ference Board survey, 47 percent of 
firms withdraw products from the mar
ket, 25 percent discontinue some form 
of research, and 8 percent lay off em
ployees, all out of fear of lawsuits. 

Mr. President, this bill takes impor
tant steps to address these problems. 
The reforms I have specifically noted, 
as well as others in the bill, will help 
consumers. They will help our econ
omy. And they will help our legal sys
tem. I pledge my full support for this 
well-considered legislation. 

However, I would also like to take 
this opportunity to urge my colleagues 
to go further. And I mean go further in 
two respects. First, the reforms under 
consideration apply only .to product li
ability. That is, they affect only suits 
involving manufacturers' and sellers' 
liability for defects in manufacturing 
and handling products. And second, the 
reforms do not address certain key 
flaws in our civil justice system. 

The problems with our current sys
tem are deep arid pervasive. They are 
not limited to product liability. They 
affect homeowners, accountants, farm
ers, volunteer groups, charitable orga
nizations, small businesses, State and 
local governments, architects, engi
neers, doctors and patients, employers 
and employees. In short, they affect all 
of us. 
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We need to repair our system for all 

Americans. And doing that will require 
reforms that go beyond the field of 
products liability. We must replace our 
litigation lottery with a civil justice 
system that is less costly, more pre
dictable, and ultimately more fair to 
everybody. And we must replace the 
current incentives to sue with incen
tives to settle disputes before they get 
into court. 

This is why in the course of the next 
few days I intend, along with others, to 
offer and support amendments that. 
would broaden the legislation cur
rently under consideration. 

These amendments fall in two class
es. The first class takes valuable re
forms currently in the current product 
liability reform bill and applies them 
to other kinds of cases. Thus I will be 
leading an effort to broaden applica
tion of this bill's joint and several li
ability reform and supporting an effort 
to broaden application of this bill's pu
nitive damages reform. 

The other category of amendment I 
am supporting would reorient our cur
rent system's distorted incentives. 
Today, Mr. President, our tort system 
encourages people to spend money on 
lawyers and litigation rather than on 
resolving disputes quickly and com
pensating deserving claimants. 

The right to know and rapid recovery 
amendments I have introduced with 
my colleague from Kentucky will pro
mote speedy compensation for claim
ants, save attorney's fees, greatly re
duce the cost of liability insurance and 
change our culture of litigation, which 
brings me to my last point, Mr. Presi
dent. A broad approach to legal reform 
will help our communities. Our current . 
system discourages the voluntarism 
and civic participation that hold our 
towns and neighborhoods together. A 
Gallup survey found that 8 percent of 
nonprofit organizations had volunteers 
resign over liability concerns; 16 per
cent reported volunteers withholding 
their services due to fear of liability, 
and 49 percent reported seeing fewer 
volunteers willing to serve in leader
ship positions. 

This is disastrous, Mr. President. 
When almost half our nonprofit organi
zations are finding it more difficult to 
get people to serve in leadership posi
tions, we are in trouble. When our citi
zens are afraid to serve their neighbors 
out of fear of being sued, we are in dan
ger of losing that sense of common 
cause and mutual reliance that is at 
the heart of any community. 

We have been hearing a good deal 
lately about the breakdown of our com
munities. And it is a real problem. This 
problem arises in part from peoples' 
understandable fear of local bullies and 
strangers who prey on them in their 
streets and homes. 

But today our law-abiding citizens 
suffer from another even more debili
tating fear: a fear of each other. 

Too many Americans are afraid to 
get involved with their local little 
league or Girl Scouts or volunteer fire 
department because they seriously be
lieve that if they make an honest mis
take they will be sued and lose every
thing they have merely for trying to 
help. 

So long as Americans see one another 
as potential plaintiffs, they cannot see 
one another as neighbors. So long as 
we encourage lawsuits rather than per
sonal responsibility and early dispute 
resolution our citizens will fear even 
those they know well-and come to see 
them as strangers whom they them
selves will sue at the slightest provo
cation. 

Neighbors no longer trust one an
other enough to look out for each 
other, and each others' children. The 
result is a breakdown of mutual sup
port and pride in the community, leav
ing it easy prey for other social ills 
like crime and delinquency. 

We must break this destructive 
cycle, Mr. President, for the sake of 
our families and our children. We must 
begin to rebuild our communities by 
restoring the sense that we can count 
on one another's good will and forgive
ness for innocent mistakes. We must 
restore trust among our citizens, and 
heal th and vigor to our economy, by 
remaking our civil justice system to 
reward neighborliness rather than 
stubborn greed. 

Mr. President, we must reform our 
tort system so that we encourage peo
ple to come together on their own to 
settle disputes before they end up in 
court, costing time, money, and bad 
feelings. 

The result will be a reinvigorated 
economy, more jobs and necessary 
products for us all, and a revival of 
that civility and common feeling some 
of us remember with regret from an era 
not too long ago; an era in which 
Americans thought of one another not 
as potential plaintiffs and defendants 
but as neighbors trying to help each 
other in making their community a 
better place. 

Mr. President, I yield the floor. 
Mr. BURNS addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Montana. 
Mr. BURNS. I thank the Chair. 
I am starting my seventh year in the 

Senate, and every year it seems as if 
we always come up with a product li
ability bill. I have served on the Com
merce Committee under the leadership 
of Senator HOLLINGS and under the 
leadership also of Senator Danforth, 
who was a great champion of product 
liability reform. 

I want to thank Senator GoRTON, 
who has picked up the traces, so to 
speak, and especially to Senator 
ROCKEFELLER who through all of the 
years I have been here, starting the 
seventh year, has also played a very 
strong part in leadership on this issue, 
diligently trying to seek reform. 

I have supported product liability re
form primarily because I believe it is 
time now for Congress to act on what 
some would term barriers to economic 
growth in this country. And the need 
to reform our product liability system 
is no less urgent now while the econ
omy is seemingly healthy than if we 
would experience economic downturn. 

The current system drives up costs in 
nearly every sector of the economy and 
does very little to improve our quality 
of life and does very Ii ttle to increase 
safety at the workplace. In the last 30 
years, the number of cases filed in Fed
eral courts has more than tripled, to 
over 250,000 a year. 

Now, this issue, yes, is a jobs issue; it 
is a competitiveness issue, and some 
would term it even a moral issue. Cur
rently, the typical American manufac
turer faces product liability costs that 
are 20 to 50 times higher than that of 
his or her foreign competitor. This ad
ditional cost makes American compa
nies less competitive; they lose market 
share to foreign competition. 

So what do they do? They raise 
prices and they lay off workers. The 
costs of runaway litigation are felt by 
American companies, workers and, yes, 
consumers alike. It is not just a big 
business issue either. It affects small 
businesses as much if not more than 
our large businesses. 

The 1,100-percent rise in the number 
of Federal product liability cases in 
the 1970's and 1980's has driven up the 
cost of liability insurance to astronom
ical amounts. The burden of this in
creased cost is proportionately much 
greater for small business and in some 
cases it is the element that is a "make 
or break" issue for them. 

This issue is most often presented as 
a consumer issue, Mr. President. I dis
agree with those who say that if you 
are for product liability reform, you 
are against the consumer. I reject that 
argument. Consumers do not benefit 
when the business community has to 
protect itself from runaway lawsuits. 
They pay for it. As we have often been 
told, it just goes into the operating 
costs; that companies and corporations 
do not pay taxes either. People pay 
taxes. And the threat of lawsuits keeps 
the vital consumer products from the 
market and discourages safety and 
other improvements that would make 
it a better product. Moreover, liability 
stifles research and development for 
new consumer and medical products. 

This bill seeks to bring fairness to a 
system without taking away an injured 
person's right to a fair and speedy trial 
and, yes, just settlement. Right now 
the system fails to compensate those 
injured in proportion to their losses 
and it takes them far too long to re
ceive the compensation. 

The people who benefit the most in 
the current system, let us face it, are 
the principals involved, the lawyers. 
Studies say that 50 to 70 cents of every 
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dollar a jury awards to an injured per
son goes to the attorney. This hardly 
seems like a system that benefits the 
consumer. 

There is a tremendous amount of 
support for this liability lawsuit re
form in my home State of Montana. In 
a recent poll, 89 percent of Montanans 
indicated that the current system has 
pro bl ems and it should be fixed. There 
is a growing awareness that the only 
winners in the lawsuit lottery game 
are the attorneys and the professional 
plaintiffs. 

S. 565 will reform the current system 
to make it more effective. We must 
protect people from careless manufac
turers and defective products. This bill 
does not compromise that objective. It 
just ensures that we do so in a fashion 
that still allows American businesses 
to compete and grow in a global econ
omy. 

Congress has the opportunity to re
form our product liability system, and 
I hope that we do not miss this window 
of opportunity and that we take advan
tage of it. This bill must become law. I 
ask my colleagues to support it. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DOLE. Mr. President, I ask unan
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
BURNS). Without objection, it is so or
dered. 

Mr. DOLE. Mr. President, I want to 
signal my strong support for S. 565, the 
Product Liability Fairness Act. My dis
tinguished colleagues, Senators GOR
TON' ROCKEFELLER, and PRESSLER, are 
to be commended for their leadership 
on this particular legislation. 

This legislation is needed for several 
reasons. Our present system of liability 
has been estimated to cost the Amer
ican economy an astounding $117 bil
lion. In addition to this tort tax, our 
system of liability stifles innovation 
and prevents better-often safer-prod
ucts from reaching the marketplace. 
The present system of liability also un
dermines American competitiveness, 
both here and abroad. 

There has been a concerted effort to 
spread misinformation about these re
forms-scare tactics-in order to hide 
the real issues. So let me be clear: The 
reforms contained in this bill, despite 
efforts to portray them otherwise, do 
not prevent persons who are harmed 
from recovering full compensation for 
their injuries. In fact, this legislation 
addresses abuses that undermine such 
compensation. Nor does this legislation 
alter civil rights and environmental 
laws in any way. In fact, the legisla
tion explicitly excludes such Federal 
laws. 

What this legislation is about is fair
ness. Our legal system is one of the 

bedrocks of our free society. But over 
the last 25 years, it has succumbed to 
efforts to turn it away from American 
principles, individual responsibilities 
and justice. In many cases, our system 
of liability resembles a lottery, where 
damage a wards become windfalls and 
often deserving plain tiffs do without. 

Thus, I strongly support the provi
sions of this bill that seek to rein in 
abusive punitive damages. Punitive 
damages are not intended to com
pensate victims, as the name suggests, 
they are intended to punish wrong
doing. But punitive damages have been 
widely abused in recent years, and the 
problem now affects every American. 

Mr. President, I plan to offer an 
amendment later today. As I under
stand, after a couple of votes and after 
disposition of the Brown amendment, I 
will be recognized to offer an amend
ment. That may be later tonight, 7 or 
8 o'clock or it may be sometime tomor
row morning. In any event, I will offer 
the amendment later and expand on 
these protections at that time and 
what I believe the amendment does and 
does not do. 

But I am talking about protection for 
Little League players, the Girl Scouts, 
and small business. Groups like that 
are at risk from abusive lawsuits and 
overwhelming punitive damages. I hope 
to give you some examples of how this 
affects the Girl Scouts, Little League, 
and others-how many boxes of cookies 
they have to sell to protect themselves 
from frivolous lawsuits, in some cases. 

We cannot allow the threat of liabil
ity to keep hard-working Americans 
from volunteering their time to help. 
We must not allow the threat of liabil
ity to sink small businesses who often 
can barely keep their doors open. 

Al though I support the Rockefeller
Gorton bill, I believe we cannot simply 
stop with reforms that help big busi
ness alone. We have to take a look at 
small business and some of the chari
table groups and other groups that 
most American families have contact 
with. It is as much our responsibility 
to help the little guy, and that is what 
my amendment will achieve. 

This amendment leaves the underly
ing provisions on the measure of puni
tive damages intact. Thus, punitive 
damages would be limited to three 
times economic damages, or $250,000, 
whichever is greater. 

What my amendment would do is to 
take the same provision in the underly
ing bill and extend these protections to 
Americans who are often least able to 
cope with outrageous punitive dam
ages. 

Thus, instead of limiting these pro
tections to product liability actions, 
my amendment would extend them to 
"any civil action affecting interstate 
commerce." 

I emphasize again that this amend
ment in no way undermines full com
pensation to victims, nor does it alter 
Federal laws. 

Most of the issues raised by the 
Rockefeller-Gorton bill are well 
known. The Commerce Committee has 
considered similar legislation in the 
97th, 99th, lOOth, lOlst, and 102d Con
gresses, and a similar bill was consid
ered on the floor in the 102d and 103d 
Congresses. We will have a reasonable 
time to debate these issues, but it is 
my hope we will not engage in dilatory 
tactics to distract the Senate from 
moving forward on this important leg
islation. 

Having said that, I hope we will com
plete action on this legislation some
time midweek next week. I know that 
on Friday of this week the Democrats 
have a conference outside the city and 
Republicans have a conference inside 
the city. But we will be in session late 
tonight and late, late tomorrow night 
and, hopefully, we can at that point see 
the end when we might complete ac
tion on the legislation. 

It would be my intention to file a clo
ture motion if it appears we cannot 
complete action in a timely fashion. I 
will say, as I have said before, the Sen
ate has a lot of work to do to catch up 
with many things that have been sent 
to us from the House. My view is we 
will get it done. It will mean we will 
have fewer recesses in the Senate. It 
means we will be here many more days 
probably than the House will be in the 
next 100 days. It will mean long eve
nings. But I hope my colleagues on 
both sides of the aisle understand that 
we have a responsibility, that we all 
made statements to get here to the 
voters of the United States, and we in
tend to keep our word to the American 
voters, win, lose, or draw. 

So it is my hope we will have a very 
productive several weeks before the 
brief Memorial Day recess and that 
will be about the last recess, maybe 
with the exception of a couple of days 
July 4 and 5 before we decide what to 
do with the August recess. It is not a 
statutory recess. It can be changed by 
resolution and it may be if we cannot 
complete our work in time we might 
have to abbreviate the August recess. I 
hope that is not the case, because 
many of my colleagues have made 
plans to be with their families and 
made other plans. So we will do the 
best we can to accommodate people on 
both sides of the aisle. 

I do believe that we have a respon
sibility. We know it takes longer in the 
Senate. We know the Founding Fathers 
planned it that way. This was to be the 
deliberative body and we are delib
erate, believe me. Sometimes it is al
most too deliberate. Today is an excep
tional day because many of our col
leagues are attending services for 
former Senator John Stennis. I think 
25 of our colleagues are in Mississippi 
today. So that necessarily means we 
may not accomplish much until they 
return about 5 o'clock. 
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RECESS UNTIL 2:30 P .M. 

Mr. DOLE. Mr. President, I am ad
vised by staff and the manager of the 
bill on this side, Senator GORTON, that 
it will be about an hour before there 
will be speakers available. They are 
now in a private session, as I under
stand it, discussing this measure. 

I move that the Senate stand in re
cess until the hour of 2:30 p.m. 

The motion was agreed to. 
Thereupon, the Senate, at 1:22 p.m. 

recessed until 2:29 p.m.; whereupon, the 
Senate reassembled when called to 
order by the Presiding Officer (Mr. 
ABRAHAM). 

Mr. DOLE. Mr. President, I under
stand there are speakers on the way to 
the floor. In the meantime, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mrs. BOXER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

CONDOLENCES TO CITIZENS OF 
OKLAHOMA CITY 

Mrs. BOXER. Mr. President, I wanted 
to add my voice, on behalf of the people 
of California, my voice that is going to 
say today that we send our love, our 
condolences, and our sympathies to our 
friends in Oklahoma. 

A couple of California residents hap
pened to be in that building at the time 
of the blast so we certainly share in 
this tragedy. I send my words of thanks 
to the incredible people who have 
shown up from all parts of this country 
to help the people of Oklahoma City 
cope with this tragedy. 

I have a lot of thoughts and feelings, 
but rather than say them today, I will 
be writing them down because I do not 
want to misspeak or in any way say 
anything that could be misconstrued. 

Today I just wanted to say that I am 
very fearful that what occurred in 
Oklahoma City could be a signal that 
America is losing something very spe
cial that we have always had, which is 
an ability to take our dissent and take 
it right to the ballot box. 

If we lose that, and if we all do not 
guard against violence, we will lose the 
very essence of our Government, the 
Government of, by, and for the people. 
When we attack people who work for 
the Government, we are attacking our 
neighbors and friends, and indeed we 
are attacking ourselves. 

One of the things that has concerned 
me for a long time is the dropoff in 
voter participation that I have seen. 
There are many people that are dis
gruntled and discontented with laws 
that are passed, the debates that we 
have here. 

I encourage them to participate, to 
take that frustration and those feel-

ings and organize politically and get 
your candidates here to the U.S. Sen
ate, to the House of Representatives
whatever a person's philosophy, be it 
on the left, right, in the center, it mat
ters not. 

The beauty of what we have in Amer
ica is this incredible democracy where 
everyone has a chance to get here. Cer
tainly I got here very unexpectedly 
myself, a first-generation American
my mother never even graduated from 
high school-and I got to the U.S. Sen
ate. 

This is an open country and there is 
no need to harbor bad feelings toward 
one another. Here in this Senate we de
bate many times and we sometimes get 
angry at each other because we dis
agree with each other. However, it is 
done with respect. I only hope in the 
years that I am here it will continue to 
be done with respect. 

COMMONSENSE PRODUCT LIABIL
ITY AND LEGAL REFORM ACT 

The Senate continued with the con
sideration of the bill. 

Mrs. BOXER. Mr. President, we have 
many pro bl ems that need fixing in our 
country. I just have to say that prod
uct liability law should not be one of 
the problems. It is not a problem. Yet 
we are here, facing this bill, S. 565, the 
Product Liability-it is called Fair
ness-Act when this is not a problem. 

Why do I say this? First, this country 
has an enviable record of producing 
safe products. All the countries in the 
world wonder how we do it. Well, we 
have laws that hold people responsible 
if they produce a dangerous product. 
The people who want this bill want to 
change that law. 

Why should we tinker with laws that 
contribute to one of the best safety 
records for products known to human 
kind? The only thing I can imagine is 
that there are some special interests 
who do not like it. 

That is why, I think, we are here dis
cussing S. 565, because it certainly is 
not going to contribute to safer prod
ucts. Indeed, I say, if it passes-and I 
am doing everything I can so that it 
does not pass and it does not become 
law-it is going to contribute to unsafe 
products, products that harm the peo
ple of my State and products that will 
harm the people of this country. 

Second, there are those who say that 
we have an explosion of frivolous law
suits related to product liability, to 
dangerous products. I want to say un
equivocally, and I will repeat it many 
times during this debate, that it is a 
figment of someone's imagination that 
there is an explosion of litigation 
around dangerous products. 

Let me give the facts, because there 
is a lot of rhetoric around here. Prod
uct liability lawsuits are only one
third of 1 percent of all civil lawsuits 
in State courts. Let me repeat: They 

are one-third of 1 percent of all civil 
lawsuits in State courts. 

Listen to this: In 25 years, the last 25 
years, there have only been 355 puni
tive damage awards. Now, what is a 
"punitive damage award?" Punitive
meaning to punish. When a company 
harms an American citizen, a person 
using a product, because of shoddy 
manufacturing and a mistake was 
made, and the person is injured, say, 
burned beyond recognition, that com
pany is sued for punitive damages, 
meaning, "Let us punish the people 
who caused this grief''-sometimes for 
loss of life and limb. 

In a single year during that 25-year 
time period, there were an average of 
11 punitive damage awards. Yet this 
bill is going to limit punitive dam
ages-the ability of an average person 
to walk into court and get justice-be
cause this Congress has decided it 
knows better than a jury. There is no 
wave of frivolous lawsuits here. We 
know where the frivolous lawsuits are: 
businesses suing businesses. That is 
where the explosion is, but this bill 
does not deal with that. This is the 
Business Protection Act. 

I find it really intriguing that many 
of the Senators who were pushing this 
bill, which would take precedence over 
State law, are the very ones who say 
let the States do everything else. "Oh, 
let the States do the School Lunch 
Program. But we know better, all of a 
sudden, than the States and the State 
legislatures, when it comes to products 
liability." I find that really astound
ing. 

This is a rigid law. How could we de
termine now what the cap on punitive 
damages should be? I assure my col
leagues, if a multi billion-dollar cor
pora ti on makes a mistake in building a 
bus and the bus explodes, to punish a 
multibillion-dollar corporation $250,000 
or three times economic damages is 
not going to cut it. Why not just repeal 
punitive damages whi)e you are at it? 
The reason is they cannot get the votes 
to do that. 

This law would pretend to know all 
the facts of every case in advance with
out seeing them. We are the all-seeing 
Senators here. We are the all-knowing 
Senators here. We know every case in 
advance here, and we can say here, 
without any problem, we ought to 
limit the ability of juries and judges to 
make awards. We know all the sci
entific evidence, I suppose, and all the 
circumstances under which a product 
was sold and manufactured. That is 
what this bill says. 

There are billions of products manu
factured each and every year, and this 
bill says we can foresee that under no 
circumstances should a company have 
punitive awards greater than $250,000, 
or three times economic damages. We, 
the almighty Senators, know-better 
than a jury, better than the States. 
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S. 565 would shift the current level 

playing field against the average per
son in favor of big corporations and 
there is no question about it. It would 
remove much of the responsibility of 
manufacturers and sellers of dangerous 
products. They do not have to fear a 
big jury award. They can just write it 
off as a cost of business. So what if a 
drug you took made you infertile? So 
what if a product your child got a hold 
of caused that child great damage to 
his brain or his limbs? It would take 
away the hard-won rights of average 
citizens to a safe marketplace for 
goods. That is why every major 
consumer group is fighting against this 
bill. There are many groups fighting 
against this bill. 

But one group of companies love this 
bill. The tobacco companies love this 
bill. Because some day in the future, 
when some court finds out that they 
knew their products were addictive, 
they will be shielded by this bill. And 
each and every Senator voting for it 
will have to say to the people who lose 
their loved ones to smoking, "You 
know, I didn't realize it when I voted 
for this S. 565. You're right, it would 
limit punitive damages for cigarette 
companies." But that is what we are 
about to do here. 

Current law, that S. 565 seeks to 
change, contains incentives for manu
facturers to consider possible dangers 
before selling products to the 
unsuspecting public. That law would be 
changed. This law gives corporations 
and sleazy, marginal retailers an incen
tive to sell a dangerous product. 
Consumer safeguards will be displaced. 

I believe this bill is nothing more 
than special interest legislation 
dressed up with a virtuous title: fair
ness. These are the words you hear so 
much around Congress these days: fair
ness; products liability fairness. It is 
really not fairness, it is a repeal of sen
sible product liability law, law that has 
worked, law that has not resulted in an 
explosion of lawsuits. That is a myth. 

The backers of this bill are powerful. 
I can say that. I mentioned the tobacco 
companies. Many of them are unseen. 
You do not see the tobacco companies 
lobbying around here, but they are be
hind this. I say the public has a right 
to safe products. They have a right to 
a legal system that deters the sale of 
unsafe products. And the public has a 
right to fair compensation if they are 
harmed by a dangerous product. Let 
me say that again. The public has a 
right to safe products. They have a 
right to a legal system that deters the 
sale of unsafe products. And, finally, 
they have a right to adequate and fair 
compensation if they are harmed by a 
dangerous product. 

I had a press conference in California 
with women who were harmed by. sili
cone gel breast implants, and women 
who are called DES daughters. DES is 
a drug that was given to their mothers 

to help them sleep during pregnancy, 
which wound up giving them terrible, 
terrible problems and pain and suffer
ing. The DES daughters and the sili
cone breast implant victims are lobby
ing against this bill. 

What is their special interest? They 
have none. They are just sounding a 
warning cry to future victims if we 
pass this bill. This bill would prevent 
juries from imposing deterrents to fu
ture sale of defective products. 

Mr. ROCKEFELLER. Will the Sen
ator yield? 

Mrs. BOXER. Yes, I will be happy to 
yield. 

Mr. ROCKEFELLER. Is the Senator 
aware in this bill about DES? 

Mrs. BOXER. DES. 
Mr. ROCKEFELLER. We had that 

discussion, the Senator and I did, yes
terday. 

Mrs. BOXER. The Senator said DES 
was not approved by the FDA, did the 
Senator not? 

Mr. ROCKEFELLER. By the modern 
FDA. 

Mrs. BOXER. It was approved by the 
former FDA. 

Mr. ROCKEFELLER. But not by the 
one by which the law was formerly in
terpreted. 

Mrs. BOXER. The FDA-
Mr. ROCKEFELLER. If the Senator 

will yield? What the Senator fails to 
understand is that if this law before 
the Senate had been in effect at the 
time that, for example, Representative 
PATSY MINK went through her horrible 
circumstances, that in fact she would 
have had the recourse to sue that she 
does not have under the present law. 
Because under the present law in some 
cases the statute of limitations runs 
out in 2 years after time of injury. She 
did not know something was wrong for 
quite a while. 

Very specifically, in our bill, it is ex
plicitly laid out that if something hap
pens 20 years later, 30 years later, 40 
years later, the statute of limitations 
does not begin until a person knows, 
first, that they have been hurt; and, 
second, why they have been hurt--what 
is the cause, why they have been hurt. 
It is at that point that the statute of 
limitations begins to run. So that Rep
resentative PATSY MINK could have in
deed gone, even today, had this bill 
been in effect back then. 

Mrs. BOXER. Mr. President, if I 
might say to the Senator, Representa
tive MINK is opposed to this bill and so 
are the DES daughters. They think 
this bill is a terrible bill. They think 
this bill is a step backward. There are 
many other parts of the bill, as my 
friend knows because he is so involved 
in it, that do not deal with the statute 
of limitations but that deal with cap
ping damages. 

I say to my friend again, it is very 
nice to hear that the Senator from 
West Virginia feels that the bill would 
be good for victims of DES, but the vie-

tims of DES oppose this bill. The vic
tims of breast implants oppose this 
bill. Women's groups oppose this bill. 
So they do not see it the way the Sen
ator from West Virginia sees this bill. 

Mr. ROCKEFELLER. I did not try to 
explain that they did see it the way the 
Senator from West Virginia sees it. 
What I was suggesting is that they do 
not know that in this bill, they are not 
eliminated by the statute of limita
tions. The statute of limitations 
changes entirely. Whether or not they 
know it, that is the fact. That is just 
something I want those who are listen
ing to understand. 

It is the same thing as last year, 
when we had the FDA in and the 
consumer groups that the good Senator 
refers to. They were constantly saying, 
"Well, that would mean that if you had 
a problem with the Dalkon shield or 
breast implants, you did not have a 
cause of action." All of which was to
tally an untruth, but it was said
megaphoned and megaphoned so loud
ly-that because they had never been 
approved by the FDA, therefore, they 
will have no defense whatsoever. 

Mrs. BOXER. I say to my friend, 
maybe he misunderstood. What the 
groups were saying is that this is a bill 
about what happens in the future, and 
that a full one-half of the FDA-ap
proved pharmaceuticals are recalled. 

Mr. ROCKEFELLER. On this bill
Mrs. BOXER. My friend raised the 

issue. It was in the bill last year and, 
as he knows, it is in the House bill. The 
FDA excuse is in the bill. That was 
passed the House. And if this bill 
passes-I know the Senator is working 
toward that end and I am working to
ward an opposite end-but if the bill 
does pass, and it has a chance of pass
ing, it will go to conference and I hope 
my friend will in fact oppose it if the 
FDA excuse is in it. 

The point is the Senator from West 
Virginia raised the issue of the FDA 
excuse and said that the groups did not 
really understand what we were doing 
when they mentioned silicone breast 
implants. The fact is, the silicone 
breast implants were grandfathered 
into an approval process, No. 1. But 
even if that is not as clear as a sure 
FI)A approval, what the groups were 
trying to say-and they have no ax to 
grind, in my view, these are people who 
consumed, these are people who are 
victims of these terrible drugs, whether 
it is DES or silicone breast implants or 
the Dalkon Shield is one thing. Wheth
er or not they were approved by the 
FDA, what they were talking about 
last year was the fact that since half of 
the drugs that are approved by the 
FDA are recalled, that FDA approval 
does not necessarily carry with it total 
and complete safety. 

And in this bill, what you did not do 
last year, you capped punitive dam
ages, and many women who understand 
this bill understand that women are 
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going to be penalized because, if it is a 
choice between $250,000 or three times 
economic damages, women still in our 
society earn 71 cents for every dollar 
earned by men. Many do not work, 
many more do not work, and their eco
nomic damage of lost wages, et cetera, 
will be lower. 

So I think that the Senator has every. 
right to support this bill. I admire him 
and respect him for his belief in this 
bill. But when the Senator gets up and 
says PATSY MINK would have been bet
ter off, I think an average listener 
would have assumed that Congress
woman PATSY MINK, who had a DES 
daughter, would support this bill. She 
not only opposes it, she opposes this 
bill with passion. 

Mr. ROCKEFELLER. I understand 
that very well. I simply was responding 
to the point that the Senator made 
about the DES. And the point is that 
had this bill been in effect at the time 
that PATSY MINK went through her ter
rible situation, she would have been in 
an entirely different circumstance. I 
wanted the Senator to know that. 

When the Senator mentions that 
women are hurt by this bill, women in 
America now have long been deprived. 
If the Sena tor wishes to further yield-

Mrs. BOXER. I am happy to yield. I 
wanted to make a point. Since the Sen
ator brought up Congresswoman MINK, 
her daughter was harmed by a defec
tive product. I am not sure, but I be
lieve her daughter did recover some 
damages. 

Mr. ROCKEFELLER. Good. 
Mrs. BOXER. I am happy to continue 

to yield to my friend. 
Mr. ROCKEFELLER. I thank the 

Senator very much. 
Understand that this bill would not 

in any way protect anybody who makes 
a product, the Dalkon shield or any 
harmful product, such as silicone 
breast implants. The Senator does un
derstand that? 

Mrs. BOXER. No, I do not, because 
my friend under this bill is capping 
their punitive damages. Current law is 
much tougher on the people who make 
these products. This bill would cap pu
nitive damages. So, therefore, it is a 
great step back. That is why the big 
business community supports his bill 
and consumers oppose it, because 
whereas each State would decide, there 
would be a cap on punitive damages. 
By the way, in California, we have no 
cap on punitive damages. We have 
other caps in place, but there is no cap 
on punitives. My people in California 
who would be victims of a future 
Dalkon shield would suffer under this 
bill. 

Mr. ROCKEFELLER. I am trying to 
give a different point of view, that the 
Dalkon shield and breast implants are 
not covered because they are not ap
proved by the FDA and besides the 
FDA defense from last year's bill is not 
even a part of this bill. 

It is interesting. The New England 
Journal of Medicine indicated that 
women, and particularly women, I be
lieve, who are pregnant, are now being 
excluded from clinical studies of dif
ferent pharmaceuticals. That is not 
helpful for women. Benedictine is a 
morning sickness drug that in fact was 
approved and is used all over the world, 
and is not used in this country because 
they felt that they were unable to 
withstand litigation and potential 
charges. So there must be millions of 
women who do not have the advantage 
of that particular drug, which is ap
proved everywhere else in the world. 

Mrs. BOXER. If I could say to my 
friend, since I am yielding, and I think 
it is best we have a dialog on each 
point with respect to thalidomide, 
which was a drug made in England. My 
friend and I are from the same genera
tion. We remember the tragedy of ba
bies born without limbs and brains, and 
the rest of it. The FDA did not approve 
that drug here. And maybe our product 
liability laws kept that company out of 
America. 

I want to say, in behalf of the 
women, at least from the State that I 
represent, they do not want any more 
Dalkon shields and they do not want 
thalidomide and they do not want un
safe products and silicone breast im
plants. That is just what they are 
going to get if bills like this go for
ward, because you are protecting com
panies in this bill and, therefore, they 
will be less vigilant. And that is why of 
consumer group in this Nation opposes 
this bill. 

Mr. ROCKEFELLER. I say to the 
Senator further that where she refers 
to big business, about 30 percent of the 
businesses in this country are run by 
women, owned or run by women. The 
great majority of them are in fact 
small businesses. The guess is that by 
the end of this century, about 40 per
cent of all small businesses in this 
country will be run by women. Of 
course, it is the small businesses who 
are the least abie to take on the risk of 
litigation and often withdraw products 
rather than subject themselves to that 
because they could be thrown out of 
business because maybe of a jury deci
sion. 

Julie Nimitz, obviously a woman, in 
Senate testimony-she runs a sporting 
goods company and is the chief execu
tive officer of it, in fact. 

She is one of the two CEO's who run 
a U.S. manufacturer of football hel
mets, and she said, "Our employees 
hold their breath every time a case 
goes to the jury because a runaway 
award would mean the end of the com
pany.'' 

Norma Wallace, who is head of an en
gineering company, said that the cur
rent situation with litigation-and evi
dently her company is in the machine 
tool industry-is made a great deal less 
competitive by the product liability 
system. 

So the question of will women be 
helped or will women be hurt, I think, 
is not quite as easy as my friend indi
cates. 

Mrs. BOXER. If I could respond to 
my friend. 

Mr. ROCKEFELLER. Please. 
Mrs. BOXER. It is not small busi

nesses that brought these drugs to the 
market. My friend knows that. These 
drugs are developed over years. Mil
lions of dollars go into these drugs, and 
they are sent to the marketplace. The 
fact that we--

Mr. ROCKEFELLER. I was not--
Mrs. BOXER. Excuse me. I believe 

that I am making a point here. I raised 
the issue of women, not women who 
own businesses or women who work for 
business. I raised the issue of women as 
consumers. 

What I am saying to my friend is I 
believe I speak for the vast majority of 
women who would say to my friend 
today if they had the opportunity-and 
I am standing in here for some of 
them-please do not make it easier to 
push on us silicone breast implants. 
Please do not make it easier to push on 
us the Dalkon shield. Please do not 
make it easy for us to get thalidomide. 
Please do not change the legal system 
in such a way that we are no longer 
protected by the best system in the 
world. 

Everybody always says this is the 
greatest country in the world. I have 
heard my friend say it. We have the 
best marketplace in the world, even 
though we do recall 50 percent of the 
drugs the FDA approves. We are the 
envy of the world. 

I would say to my friends in small 
business-and my friend is right, small 
business is the engine of this econ
omy-we are talking about this very 
narrow bill that focuses on basically 
product liability and mostly on puni
tive damages caps, that in a study, 
there were 355 punitive damage awards 
in 25 years. And was it last year there 
were 11-excuse me. I stand corrected. 
The last year of the study was 1990. 
There were an average of 11 cases per 
year. So my friends who are in small 
business, when it comes to punitive 
damage awards, they should know that 
there have been 300 plus in 25 years. So 
when I talk about the women of this 
country, I am talking about them as, 
frankly, people who have been victim
ized by dangerous products. 

It is hard to know what it is worth if 
your mate is sterile and you cannot 
have a child. I am going to be a grand
mother. It is one of the most exciting 
things that has ever happened to me. 
My friend is a proud dad. If I did not 
have that opportunity-and many DES 
daughters never had that opportunity
what kind of cap could I put on that? 
How can I tell you what it is worth? If 
I was to ask my friend what are his 
children worth, I do not think he could 
even measure it. But we are saying 
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right now to future victims of products 
which might make them sterile, male 
or female, $250,000 or three times eco
nomic damages; that is all it is worth. 
And I do not believe in many cases that 
will punish these huge businesses and 
corporations that can write off $250,000 
as easily as most Americans can write 
off a dollar or 10 cents. 

Mr. ROCKEFELLER. Let me say to 
my friend from California, if she has 
time to engage in this, let me just go 
on further on this business of women 
and the effect on them. 

Phyllis Greenberger is the executive 
director of the Society for Advance
ment of Women's Health Research, and 
she has said this year, "The current li
ability climate is preventing women 
from receiving the full benefits that 
science and medicine provide. There is 
evidence," she says, "that maintaining 
the current liability system harms the 
advancement of women's health re
search.'' 

I would point out to my good friend 
from California, with whom I agree on 
95 percent of matters, 98 percent per
haps, under the current product liabil
ity system there is only one major 
pharmaceutical company still invest
ing in contraceptive research. So 
whether it is Benedictine for morning 
sickness or it is contraceptives or 
whatever, it is not the fact that there 
have only been x number of punitive 
damages awarded. It is the fact that 
punitive damages are always out there 
and that they have the effect of deter
ring people. 

In fact, we have come to the point 
where I think 47 percent of business
no. I forget the exact number. It was a 
big percentage of businesses have indi
cated that when they want to improve 
a product that they already have, they 
often reject the chance to improve the 
product for fear that it will indicate 
their previous product was somehow 
deficient, which is just not the way 
things work in America. So it is not 
the number just of punitive damage 
awards. It is the chilling effect of the 
possibility of what could happen. It is, 
in fact, cutting off enormous amounts 
of research which affect women's 
health, all of which is basically what I 
am trying to say to my good friend. 

Mrs. BOXER. Let me say to my 
friend I come from a State that has one 
of the largest pharmaceutical fields in 
the whole country. It is very robust. It 
is very exciting. And I say to my 
friend, I wish he would come with me. 
There is one company called Shaman 
Pharmaceutical. Shaman is sort of a 
doctor in the rain forest. And Shaman 
Pharmaceutical was founded by a 
young woman who said there are many 
of these products among the flora and 
fauna that hold promise. So the cur
rent liability laws did not stop Lisa 
Contey, who is the CEO of that com
pany, from starting a new company 
from scratch, from building it up to the 

point where she has three products be
fore the FDA. 

What I am saying to my friend is I 
think the people who support this bill 
because they say there is a crisis are 
making up a crisis. There are many 
new drugs on the market. We want to 
work with the FDA to get swifter ap
proval in some cases, and we will. But 
I say to my friend be very, very cau
tious. We are the envy of the world. I 
do not want to rush to get a new con
traceptive that might hurt and maim 
and destroy people. You do not either, 
I say to my friend. So why mess with a 
law that has protected us? If we did not 
have laws like this, we might have got
ten thalidomide on the market. If we 
did not have laws like this, we might 
have gotten many more dangerous 
drugs that you read about in other 
countries that are not as careful. 

So I say that if, in fact, there is only 
one company doing this research and 
they are being careful and they are 
testing carefully and we do not have 
to-how many more times do women 
have to be used as guinea pigs in this 
country? It is not once that it has hap
pened. It has happened with contracep
tives continually. And maybe these 
companies will start making contra
ceptives for men. Maybe they will be a 
little more careful because, contrary to 
my colleague's remarks, it happens to 
be that these large pharmaceuticals 
are mostly dominated by men. 

That is a fact of life. But I say that 
the laws we have in place are part of 
the patchwork approach to safe prod
ucts, and I feel very differently than 
does he. I am not that concerned that 
there are not seven new contraceptives 
coming on the marketplace because, 
frankly, I would rather that they come 
slowly and that they be safe than that 
we expose women to the torture of 
some of these DES daughters. The one 
I met at my press conference, I tell 
you, it will haunt me for the rest of my 
life. She went through menopause in 
her twenties, and she has struggled 
ever since with the most life-threaten
ing diseases because of DES. 

So I do not want to have a law passed 
that will say to everyone out there, 
"Come on. Bring your products onto 
market, because you can be taken to 
court but you're pretty well protected 
with a cap on punitive damages." 

I think it is a big mistake to do it. 
And I say that in behalf of, frankly, 
tens and tens of groups who really op
pose this bill, many women's groups 
and consumer groups who represent 
both men and women. 

Mr. ROCKEFELLER. I would just 
conclude, because my friend from Wis
consin has been more than patient in 
waiting to speak, by just saying two 
things. 

No. 1 is, I ask unanimous consent to 
have a letter from the American Small 
Business Leaders on Product Liability 
Reform printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 
JOINT LE'ITER TO MEMBERS OF CONGRESS 

FROM AMERICAN SMALL BUSINESS LEADERS 
ON PRODUCT LIABILITY REFORM-APRIL 3, 
1995. 
DEAR MEMBERS OF CONGRESS: On behalf of 

the nation's more than 21 million small and 
growing businesses, we are writing to strong
ly urge your support of S . 565, The Product 
Liability Fairness Act of 1995. 

You know the problem: A single lawsuit 
can and has put many small business owners 
out of business. 

For many small businesses, the explosion 
in product liability cases means it is simply 
impossible to find and keep affordable liabil
ity insurance. 

You've heard the horror stories. (If you 
haven't, give us a call.) 

Why should you care? Small business cre
ate virtually all the net new jobs in the 
economy. And businesses owned by women 
now employ more people than the entire For
tune 500 combined. While most of our com
pany names are not household words, small 
business comprises the backbone of the na
tion's economy-from Main Street to Wall 
Street. 

We need your help! 
Product liability reform was the #1 issue at 

the White House Conference on Small Busi
ness in 1986. Finally. after more than a dec
ade of struggle, product liability reform 
seems within our reach. 

Please support of S. 565. The Product Li
ability Fairness Act of 1995, and help protect 
U.S. consumers, workers and small busi
nesses. Our future, and the future of our na
tion's economy, depends on it. 

Thank you for your support. 
Gary Kushner, President, Kushner & 

Company, Inc., President, National 
Small Business United, Kalamazoo, 
Michigan; Carol Ann Schneider; Presi
dent, Seek, Inc., President, Independ
ent Business Association of Wisconsin; 
Patty DeDominic, President, National 
Association of Women Business Owners 
(NAWBO), Los Angeles, California; Wil
lis T. White, President, California 
Black Chamber of Commerce, Bur
lingame, California; Thomas Gearing, 
President, The Patriot Company, Fed
eral Reserve Board, Small Business Ad
visory Committee, Milwaukee, Wiscon
sin; Margaret M. Morris, NA WBO Chap
ter President, Chevy Chase, Maryland; 
Lewis G. Kranick, Chairman of the 
Board, Krandex Corporation, Wisconsin 
Delegation Chair-1986, White House 
Conference on Small Business. Milwau
kee, Wisconsin; Linda Pinson, Prin
cipal, Out of Your Mind, and Into the 
Marketplace, NA WBO Financial Serv
ices Council, Tustin, California; Dale 
0. Anderson, President, Greater North 
Dakota Association, Bismark, North 
Dakota; Chellie Campbell, President, 
Cameren Diversified Management, Inc .. 
NA WBO Public Policy Council, Pacific 
Palisades, California; Brooke Miller. 
NA WBO Chapter President, St. Louis, 
Missouri, John F. Robinson, President 
& C.E.O., National Minority Business 
Council, Inc., New York, New York; Lu
cille Treganowan, President, Trans
missions by Lucille, Inc., NAWBO 
Chapter President, Pittsburgh, Penn
sylvania; Wanda Gozdz, President, W. 
Gozdz Enterprises, Inc .. NA WBO Public 
Policy Council, Plantation, Florida. 
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Frank A. Buethe, Manager, Advance 

Business Development Center, Green 
Bay Chamber of Commerce, Green Bay, 
Wisconsin; Rachel A. Owens, Family 
Business Specialist, Mass Mutual, 
NA WBO Chapter President, Irvine, 
California; Brenda Dandy, Vice Presi
dent, Marine Enterprises International, 
Inc., NAWBO Financial Services Coun
cil, Baltimore, Maryland; Terry E. 
Tullo, Executive Director, National 
Business Association, Dallas, Texas; 
Tana S. Davis, Owner, Tana Davis 
C.P.A., NAWBO Chapter President, 
Encino, California; Mary G. Zahn, 
President, M.G. Zahn & Associates, 
NA WBO Public Policy Council, Phila
delphia, Pennsylvania; Gary Woodbury, 
President, Small Business Association 
of Michigan; Hector M. Hyacinthe, 
President, Packard Frank Organization 
Inc., New York Delegation Chair-1986, 
White House Conference on Small Busi
ness, Ardsley, New York; Mary Ellen 
Mitchell, Executive Director, Inde
pendent Business Association of Wis
consin, NSBU Council of Regional Ex
ecutives, Madison, Wisconsin; Susan J. 
Winer, President, Stratenomics, Illi
nois Delegation Chair-1986, White 
House Conference on Small Business, 
Chicago, Illinois; Lucy R. Benham, 
Vice President, Keywelland Rosenfeld, 
P.C., NAWBO Public Policy Council, 
Troy, Michigan; Beverly J. Creamer, 
Chief Executive Officer, I & S Packag
ing, NAWBO Chapter President, Kansas 
City, Missouri; C. Virginia Kirk
patrick, President/Owner, CVK Person
nel Management & Training Special
ists, NA WBO Financial Services Coun
cil, St. Louis, Missouri; Mary Ann 
Ellis, President, American Speedy 
Printing, NAWBO Chapter President, 
Boynton Beach, Florida; Shaw Mudge, 
Jr., Vice President, Operations, Shaw 
Mudge & Company, Connecticut Dele
gation Chair-1986, White House Con
ference on Small Business, Stamford, 
Connecticut; Eunice M. Conn, Execu
tive Director, Small Business United of 
Illinois, NSBU Council of Regional Ex
ecutives, Niles, Illinois; Ronald B. 
Cohen, President, Cohen & Company, 
Immediate Past President, NSBU, 
Cleveland, Ohio; Hilda Heglund, Execu
tive Director, Council of Small Busi
ness Executives, Metropolitan Milwau
kee Association of Commerce, Milwau
kee, Wisconsin; Karin L. Kane, Owner/ 
Operator, Domino's Pizza, NAWBO 
Chapter President, Salt Lake City, 
Utah; Suzanne F. Taylor, President & 
Owner, S.T.A. Southern California, 
Inc., Vice President-Public Policy 
Council, NAWBO, South Laguna, Cali
fornia. 

Suzanne Pease, Owner, Ampersand 
Graphics, NA WBO Chapter President, 
Morganville, New Jersey; Mary Jane 
Rebick, Co-Owner, Executive Vice 
President, Copy Systems, NAWBO Pub
lic Policy Council, Little Rock, Arkan
sas; Arlene Weis, President, Heart to 
Home Inc., NA WBO Public Policy 
Council, Great Neck, New York; 
Deepay Mukerjee, President, R.F. 
Technologies, 1995 Delegate, White 
House Conference on Small Business, 
Lewiston, Maine; David Sahagun, Deal
er, Castro Street Chevron, 1995 Dele
gate, White House Conference on Small 
Business, San Francisco, California; 
Dona Penn, Owner, Gigantic Cleaners, 

NA WBO Public Policy Council, Aurora, 
Colorado; Barbara Baranowski, Owner, 
Condo Getaways, NAWBO Chapter 
President, North Monmouth, New Jer
sey; Sheelah R. Yawitz, President, Mis
souri Merchants and Manufacturers As
sociation, Chesterfield, Missouri; David 
R. Pinkus, Executive Director, Small 
Business United of Texas, Texas Dele
gation Chair-1986, White House Con
ference on Small Business, Austin, 
Texas; David P. Asbridge, Partner, 
Sunrise Construction, Inc., 1995 Dele
gate, White House Conference on Small 
Business, Rapid City, South Dakota; 
Marj Flemming, Owner, Expeditions in 
Leadership, 1995 Delegate, White House 
Conference on Small Business, Signal 
Mountain, Tennessee; Jo Lee Lutnes, 
Owner, Studio 7 Public Relations, 1995 
Delegate, White House Conference on 
Small Business, Columbus, Nebraska; 
Margaret Lescrenier, Vice President, 
Gammex RMI, Small Business Commit
tee Member, Wisconsin Manufacturers 
and Commerce; Gordon Thomsen, Chief 
Executive Officer, Trail King Indus
tries, Inc., 1994 Small Business Admin
istration National Exporter of the 
Year, Mitchell, South Dakota; Leri 
Slonneger, NAWBO Chapter President, 
Washington, Illinois; Shalmerdean A. 
Knuths, Co-Owner/Director of Adminis
tration, Rosco Manufacturing Com
pany, 1995 Delegate, White House Con
ference on Small Business, Madison, 
South Dakota; Allan M. Shaivitz, 
President, Allan Shaivitz Associates, 
Inc., 1995 Delegate, White House Con
ference on Small Business, Baltimore, 
Maryland; Linda Butts, President/ 
Owner, Prairie Restaurant & Bakery, 
Member, NFIB, Carrington, North Da
kota; Malcolm N. Outlaw, Owner/Presi
dent, Sunwest Mud Company, Board 
Member, Small Business United of 
Texas, Midland, Texas; Suzanne Mar
tin, Council of Small Enterprises, 
Greater Cleveland Growth Association, 
NSBU Council of Regional Executives, 
Cleveland, Ohio. 

David L. Condra, President, Dalcon Com
puter Systems, 1995 Delegate, White 
House Conference on Small Business, 
Nashville, Tennessee; Doris Morgan, 
Vice President, Cherrybark, 1995 Dele
gate; White House Conference on Small 
Business, Hazlehurst, Mississippi; Dr. 
Earl H. Hess, Lancaster Laboratories, 
Inc., Pennsylvania Delegation Chair-
1986, White House Conference on Small 
Business, Lancaster, Pennsylvania; 
Ralph S. Goldin, President, Goldin & 
Stafford, Inc., 1995 Delegate, White 
House Conference on Small Business; 
Landover, Maryland; John C. Rennie, 
President, Pacer Systems, Inc., Past 
President, NSBU, Billerica, Massachu
setts; Murray A. Gerber, President, 
Prototype & Plastic Mold Company, 
Inc., Connecticut Delegation Chair-
1986, White House Conference on Small 
Business, Middletown, Connecticut; 
Robert E. Greene, Chairman & CEO, 
Network Recruiters, Inc., 1995 Dele
gate, White House Conference on Small 
Business, Bel Air, Maryland; Julie M. 
Scofield, Executive Director, Smaller 
Business Association of New England, 
Waltham, Massachusetts; Jack 
Kavaney, President, Gateway Prop
erties, 1995 Delegate, White House Con
ference on Small Business, Bismarck, 
North Dakota; Leo R. McDonough, 

President, Pennsylvania Small Busi
ness United, Pittsburgh, Pennsylvania; 
H. Victoria Nelson, Proprietor, Jamel 
Iron & Forge, 1995 Delegate, White 
House Conference on Small Business, 
Hagerstown, Maryland; Helen Selinger, 
President, Sloan Products Company, 
Inc., 1995 Delegate, White House Con
ference on Small Business, Matawan, 
New Jersey; Charles B. Holder, Presi
dent, Hol-Mac Corporation, 1995 Dele
gate, White House Conference on Small 
Business, Bay Springs, Mississippi; 
Marguerite Tebbets, President, Window 
Pretties, Inc., President, Women Busi
ness Development Center, Kennebunk, 
Maine; Catherine Pawelek, NA WBO 
Chapter President, Coral Gables, Flor
ida; Max Gonzenbach, Vice President, 
Valley Queen Cheese Factory, Inc., 1995 
Delegate, White House Conference on 
Small Business, Milbank, South Da
kota; Geoff Titherington, Owner, Bo
nanza, American Franchisees Associa
tion, Sanford, Maine; Richard Watson, 
Executive Vice President, Walker Ma
chine Products, Inc., National Screw 
Machine Products Association, 
Collierville, Tennessee; Tonya G. 
Jones, President, Mark IV Enterprises, 
Inc., NFIB Guardian Advisory Council, 
1995 Delegate, White House Conference 
on Small Business, Nashville, Ten-
nessee. 

Mr. ROCKEFELLER. Mr. President, 
this is a letter from Patty DeDominic, 
who is the president of the National 
Association of Women Business Own
ers, and others, in which they write: 
"On behalf of the Nation's more than 
21 million small and growing busi
nesses," we ask you to support this 
bill. 

This is just not the idea, therefore, 
that this is all big business. I mean 
that really is not the case. 

Second, and finally, and with great 
respect to my friend from California, 
who cares passionately that people be 
protected, as do I. I think the Senator 
knows my heart as well as the Sen
ator's, not as well as the Senator 
knows her own heart, but she knows 
what I stand for and who I am. 

But I think the statement is fine, 
which is one company which is doing 
research on contraceptives, or if you 
put that over into other areas such as 
Alzheimer's. 

I had dinner last night with a person 
who has Parkinson's. He was describing 
to me a little bit of what that was like. 
That happened to be a man and not a 
woman. But I really never, ever want, 
as in the Soviet Union, where there is 
one company which is doing research 
on Alzheimer's and Parkinson's and 
some of these enormous diseases that 
affect men and women. I mean, the 
whole point is competition in the mar
ketplace. And even worse is the fact 
that companies are withdrawing the 
amount of money that they spend on 
research in general. 

Mrs. BOXER. I say to my friend, 
what I said-because I do not want to 
be mischaracterized-is that it is fine 
that · unproven drugs are not being 
pushed on the marketplace because in 
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many cases if unproven drugs are 
pushed on the marketplace they will 
kill people. 

Mr. ROCKEFELLER. They certainly 
will. 

Mrs. BOXER. They will maim people. 
They will hurt people. And nowhere 
could this be more true than when it 
comes to contraceptives or drugs given 
during pregnancy and the like. And 
women have been used as guinea pigs. 

So when my friend says, in terms of 
contraceptives, that he is very worried 
that it is this legal system that is stop
ping these drugs, I say better that we 
go slowly, better that we move wisely, 
better err that we test these products 
and not have another case of the 
Dalkon Shield or the DES. We do not 
need these. 

We learned a lesson and the lesson 
should not be that you open up the 
floodgates by protecting companies. 
The lesson should be that we should be 
very, very cautious. 

Mr. ROCKEFELLER. And the lesson 
should also be that we open up the 
floodgates of the courthouse door to 
people who might be afflicted by any
thing that might happen in the future. 

Mrs. BOXER. I think the courthouse 
door is fine right now. I mean, on the 
one hand--

Mr. ROCKEFELLER. Are you satis
fied with the system the way it is? 

Mrs. BOXER. With product liability; 
I think it is fair to say that we do not 
have the problem with product liabil
ity. If you want to talk about other 
areas of the law where there is frivo
lous lawsuits, that is fine. 

But when I see that there were an av
erage of 11 punitive damages awards for 
products cases in a single year, nation
ally, I do not think we have an explo
sion. 

And then my friend says let us open 
up the courthouse door, on the one 
hand, when many on his side say al
ready the courthouse door is too wide 
open. 

I just want to say to my friend when 
it comes to Alzheimer's, I am very in
terested, and his heart is there. We 
know that a new drug was put on the 
market last summer. We also know for 
Parkinson's there is a new operation 
that holds some promise. We are mak
ing progress. 

I do not think we need to take a sys
tem that has acted as a protector of 
the American consumer and destroy it, 
as this bill would. 

Now this bill only goes halfway to de
stroy it. The one in the House, that 
soine of my friends here on the Repub
lican side of the aisle like, goes to the 
heart of it, goes to the heart of it. They 
just want to get this bill in conference 
and go all the way with this bill if they 
can do it, and keep the votes together. 
I think we are playing a very dan-
gerous game here. · 

Mr. ROCKEFELLER. Final question, 
with apologies to both the Senator 

from California and the Senator from 
Wisconsin. 

Mrs. BOXER. The Senator does not 
have to apologize, I say to my friend. I 
enjoy this give and take. 

Mr. ROCKEFELLER. Sure. 
The Senator appeared to be saying 

that she is, Mr. President, entirely sat
isfied with our present system. I be
lieve she did say that. 

Mrs. BOXER. I said, on product li
ability, I think that we have a good 
system. 

Mr. ROCKEFELLER. The status quo 
on product liability is absolutely fine 
and there does not need to be any 
changes made. I mean, most trial law
yers will not say that. 

So what I was going to ask my friend 
from California, if there was a bill that 
was able to balance the requirements 
of getting more opportunities for re
search and discoveries, more opportu
nities for new drugs, and balance the 
needs of business in that respect and 
also the question of how business is 
treated so business, even though there 
were only 11 punitive damage cases in 
one particular year, that, in fact, the 
chilling effect of those 11 cases hangs 
over hundreds of thousands of busi
nesses and, therefore, affects, in effect, 
hundreds of thousands of businesses 
and, on the other hand, was able to pro
tect consumers and open up new ave
nues of protection for consumers, if it 
were possible to develop such a bill, 
would the Senator be interested? 

Mrs. BOXER. I will work with my 
friend to make sure that we can en
courage the best and the brightest peo
ple in this country to work on re
search. That is why I am such a pro
ponent of NIH grants. Because, as my 
friend knows, right now we are only ap
proving one in five grants. We are only 
funding one in five approved Nm 
grants. 

I will work with my friend if he can 
show me part of the law that he thinks 
is hurting the people of this country. I 
am just saying to my friend that we 
have, with all of its faults and all of its 
problems, the safest products in the 
world. And I am saying to my friend, 
even though we have had our share of 
problems, we are still the safest. 

Why would we go back from that? I 
think that is where my friend and I dis
agree. He does not seem to think that 
the current law has protected people. I 
mean, my friend has stated here and to 
me in other settings that he thinks his 
bill is good for future victims. 

Mr. ROCKEFELLER. This Senator 
thinks that the bill before us offers a 
number of areas which would make it 
substantially a more protected situa
tion, a more have-your-chance-at-the
courthouse situation, have access to al
ternative dispute resolutions on a vol
untary basis where the claimant never 
has to pay anything but the defendant 
does. 

I think there are a number of areas 
where this bill does, in fact, open up 

new opportunities for protection and 
due process to women. 

This will be my fourth attempt to 
close, and I am picking on myself, not 
the distinguished Senator from Califor
nia. 

There is one more thing that I notice 
here. Again, the New England Journal 
of Medicine, 1993, concluded that the 
manufacturers' liability concerns are 
contributing to the exclusion of 
women, which I indicated earlier, from 
clinical studies. 

Now, that is a terribly serious state
ment. That is the same thing as I ran 
into in the Persian Gulf war syndrome 
with the use of the drug 
pyridostigmine, which when used in 
connection with other chemicals may 
be a contributing factor to the tens of 
thousands of men and women in this 
country who have a so-called mystery 
illness, which is no mystery to me but 
which evidently seems to be to our sci
entists. 

And women in the test that the De
partment of the Defense conducted to 
test this pill were entirely excluded. 
Not one single woman, even though the 
bodyweight of women obviously is not 
as great as that of the average man 
and, therefore, the effect of the pill, 
which was made on men and women, 
would be much worse on women. So the 
importance of having women in clini
cal studies in this research is very, 
very important. 

Having said that, for my part I want 
to thank my friend from California, 
and apologize to my friend from Wis
consin and yield the floor. 

Mrs. BOXER. Thank you very much. 
Mr. President, I am very pleased that 

the Senator from West Virginia and I 
were able to engage in this dialog. I 
think today people have to know that 
when there is disagreement among 
friends, you still talk to each other. We 
do that too seldom, even on the floor of 
the Senate. "No, I won't yield. I want 
to say my piece. I don't agree with you 
and I won't yield." 

I think the fact that we can go back 
and forth-and we are really in dis
agreement on this bill, there is no 
question about that-is a good thing. 

I say to my friend that I know he is 
doing what he is doing because he 
thinks it is best for everyone. But I 
think at some point one has to take a 
look at who opposes you and listen to 
the groups that oppose your bill, and to 
stand on the floor and say, "I'm doing 
it for DES people, I'm doing it for con
sumers, I'm doing it for women," how 
about giving these people the credit to 
know themselves whether this bill is 
good for them? 

I told a story about this Boy Scout 
who saw this little old lady and went 
over to her and took her across the 
street. And he wondered why she did 
not say thank you. Finally, he said, 
"Why didn't you say thank you to me?* 

She said, "Because I didn't want to 
go across the street." 
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Why are we taking the consumers 

across the street? They do not want to 
go. Why are we telling the women in 
this country to go across this street? 
They do not want to go. I understand 
why one would support this bill. There 
are some big businesses that des
perately want this bill. The tobacco 
companies want this bill. They do not 
like the threat of large punitive dam
ages. Why would they? They would just 
as soon put a product on the market, 
take the risk and know they are pro
tected. 

I am talking for consumers, I am 
talking for women, and I am not mak
ing it up. I am going to read you the 
list, and it may take a while. I am not 
going to read the whole list: 

Action on Smoking and Health op
poses liability reform. AIDS Action 
Council opposes it. Alabama Citizen 
Action opposes it. 

Here are others in opposition: The 
American Bar Association; American 
Coalition for Abuse Awareness; Amer
ican Council on Consumer Awareness; 
American Public Health Association; 
American University Washington Col
lege of Law; Americans for Non
smokers Rights; Arizona Citizen Ac
tion; Arizona Consumers Council; Avia
tion Consumer Action Project; Califor
nia Citizen Action; California Public 
Interest Research Group. 

This is an unprecedented group of 
people across the political spectrum, in 
my opinion. 

The American Bar Association has 
lawyers on both sides of this; Center 
for the Public Interest Law at the Uni
versity of San Diego; Center for Public 
Representation, Inc.; Center for Women 
Policy Studies; Children Now; Citizen 
Action; Citizen Action of Maryland and 
New York; Citizen Advocacy Center; 
Citizens Action Coalition of Indiana; 
Clean Water Action Projects; Coalition 
for Consumer Rights; Coalition of 
Labor Union Women; Colorado Public 
Interest Research; Communications 
Workers of America; Connecticut Citi
zen Action Group; Connecticut Public 
Interest Research Group; Consumer Ac
tion; Consumer Federation of America. 

All these groups oppose liability re
form, and people will get up and say 
this bill is good for the consumers, and 
people will get up and say it is good for 
women, and people will get up and say 
it is good for victims. Well, that is the 
best kept secret in America because 
here are the groups that oppose it: 

Consumer Federation of California; 
Consumer Protection Association; Con
sumers for Civil Justice; Consumer 
League of New Jersey; Consumers 
Union. 

It goes on: DES Action USA. We 
heard the Senator from West Virginia 
get up and say he thought it would be 
better for DES people if this bill was 
law. Interesting. DES Action USA op
poses the bill. So do DES Sons. So they 
do not want this bill to become law. 

Empire State Consumers Associa
tion; Families Advocating Injury Re
duction; Fair Housing Council of San 
Gabriel Valley; Federation of Organiza
tion for Professional Women oppose. 

My friend talked about how women 
want this. Well, there is no such thing. 
Some women, I guess, who are in busi
ness want it and some do not. 

Georgia Citizen Action; Fund for 
Feminist Majority. 

It goes on. 
Hollywood Women's Political Com

mittee; Idaho Citizens Action Network; 
Idaho Consumer Affairs; Illinois Coun
cil Against Handgun Violence; Illinois 
Public Action; International Brother
hood of Teamsters; Iowa Citizen Action 
Network; Kentucky Citizen Action; 
Latino Civil Rights Task Force; Lamb
da Legal Defense and Education Fund. 
I am going to lose my voice. I might 
have to save this for a later debate. 

I think I have made my point. 
And I have not even told you all the 

prestigious, important, decent organi
zations that do not want this bill to 
pass. This is America. They do not 
want this bill to pass. 

National Organization on Disability; 
the National Rainbow Coalition; the 
National Women's Health Network. 
They do not think liability reform is 
good for women. 

Nebraska Citizen Action; New Hamp
shire Citizen Action; New Jersey Envi
ronmental Federation; New Mexico 
Citizen Action; North Carolina Con
sumers Council. It goes on. I am only 
on the O's. 

Public Citizen; Uniformed Fire
fighters Association of Greater New 
York. 

Mr. ROCKEFELLER. Will the Sen
ator yield? 

Mrs. BOXER. Yes, I will be happy to 
yield. I am getting tired. 

Mr. ROCKEFELLER. When you go on 
to the R's, that would be an appro
priate time to yield to me. 

Mrs. BOXER. Go ahead. I yield to you 
now. 

Mr. ROCKEFELLER. I noticed that 
the Senator mentioned one AIDS inter
ested group. That compels me to say 
something which, again, I think is so 
important, that one of the reasons that 
the list is so long is people on a subject 
like this, and when you have a very in
tense group fighting so hard-the Sen
ator mentioned lawyers in general-but 
there is a particular group of lawyers 
that is fighting this thing very, very 
hard, a tremendous amount of sensa
tionalism. 

I have a letter which is being passed 
around West Virginia written by one of 
these particular kinds of lawyers basi
cally saying that if you have been ex
posed to asbestos, ROCKEFELLER is try
ing to cut off your chance for recourse, 
which is an absolute falsehood because 
this bill is entirely prospective and as
bestos does not enter into it at all. 

What I am suggesting is that many, 
in fact, amazingly, many of these 

consumer groups are so completely 
wedded to the status quo that they do 
not want to see any change. 

I can remember-every year I do this. 
I ask the president of the American 
Trial Lawyers Association to come 
into my office, which they always do 
with one of their particular lobbyists. 
And I say, "Is there anything I can do 
to work with you on this problem be
cause I want to solve it in a way which 
is fair to both business and consum
ers." 

I come from a State where consumers 
far outnumber businesses, and I want 
to make sure it is a fair bill. 

Every year the answer is, "No, the 
bill is fine exactly the way it is. There 
is no need for any kind of change what
soever. Which is a remarkable attitude 
when you consider, for example, what 
Abbott Laboratories said. Abbott Lab
oratories has made the decision to drop 
plans for human trials of the drug to 
prevent HIV-infected mothers from 
transmitting the AIDS virus to their 
unborn children. Abbott Laboratories 
is not a small operation. They are not 
doing that anymore. 

Dr. Fauci, who is Director of AIDS 
research at the National Institutes of 
Health called these liability concerns 
"very real," and "something we have 
to address." This is the area of AIDS. A 
pharmaceutical company and a major 
Government research organization 
agree on the need to make some re
forms in our product liability system. 

All the junior Senator from West Vir
ginia is trying to suggest to my friend 
from California is that somehow-here 
is another, Dr. Elizabeth Connell, Chair 
of FDA's obstetrics and gynecology de
vices panel, said that the United States 
is losing its leadership role in the area 
of contraceptive technology "with po
tentially disastrous consequences for 
women and men in this country and 
elsewhere." 

All I am trying to say to my good 
friend from California is that I think 
one of the real problems on this piece 
of legislation, frankly, is that people 
really have not looked at the bill; that 
there is this atrocious mindset on the 
part of those who oppose it-I hope not 
on the part of those who propose it-
that it is atrocious to bring it up. 
Often, in my State's legislature, some
body would bring up the beginning of 
an idea, an amoeba, and the lobbyist 
would crush it immediately before it 
had a chance to grow in any direction, 
so that it might in fact become some
thing. 

All I am saying is that opposing any 
change, praising the status quo, when 
such things as testing for AIDS passed 
from a mother to a child could no 
longer be carried out is beyond my un
derstanding. 

Mrs. BOXER. Mr. President, my 
friend should come to me about this 
situation, no drugs are being devel
oped. The pharmaceutical industry is 
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basically the fastest growing industry 
in California. I might tell my friend 
that the Pediatric AIDS Foundation is 
intimately involved in making sure 
that we do research on pediatric AIDS. 
I happen to know the doctor who actu
ally made the finding that the AIDS 
virus passed through the mother's milk 
to the baby. The fact of the matter is, 
I do not see one reason that has been 
offered by any of my friends in the U.S. 
Senate on either side of the aisle that 
there is an explosion of lawsuits that is 
chilling this whole Nation. 

I think that we have a system of jus
tice in this country regarding product 
liability that is working. The truth is, 
with all of the talk about this great ex
plosion of lawsuits, we heard all that 
and nobody put down one statistic 
about it. We finally got the statistic, 
and now they are coming up with an
other reason for the bill. Oh, it is a 
chilling effect. Yes, there are only 355 
cases over 25 years, but it is a chilling 
effect. I say to my friends, if you want 
to see an explosion of litigation, it is in 
the business law area. That is where 
businesses are suing businesses and an 
explosion in litigation is taking place 
in that arena. 

So there is no case to be made that 
there is this explosion of litigation. 
This is, in fact, an area of the law 
where the law serves as a deterrent 
from terrible, harmful products, be 
they drugs, medical devices, toys, or be 
they buses that explode. I am not a 
lawyer-which is a little refreshing 
around here-but I am not stupid when 
it comes to what is important for the 
rights of the people. I am not stupid 
when it comes to thinking about what 
it would mean if I did not have a baby 
because I was a DES daughter or I took 
a drug that was not carefully thought 
through. And then to say $250,000 
capped for any horrible damage that 
was done to me, you know, if you lose 
your ability to bear a child, if that is 
your damage, you may be able to work. 
You may have very low economic dam
ages. And if you can tell me that we 
know better in this U.S. Senate than 
they do in the States and on a jury in 
any and all cases what that punitive 
damage award can be, I say that is 
being "Big Brother" at its worst, and I 
might say "Big Sister," depending on 
the gender of the Senator involved. 

I am very concerned about this bill, 
very concerned about this bill. I have 
to say, I think it is an offense to the 
names of the groups that I read here to 
say that these people have somehow 
been hoodwinked-that was not my 
friend's word; I tried to write down 
what he said-riled up, made to believe 
that this is a bad bill when really it is 
a good bill for them. 

I know some groups. You try to tell 
the Hollywood Women's Political Com
mittee what is good for them and they 
will show you the door because they 
are going to figure out what is good for 

them. I have tried it on things on 
which they do not agree with me. They 
are not going to believe me in the 
American Trial Lawyers or the Amer
ican Bar Association. They are going 
to look and they are going to decide. 
They have a very simple idea in their 
mind: They are going to oppose legisla
tion that hurts people. That is what 
they believe. Do not blame it on the 
fact that they are so naive that they 
will follow the lawyers. 

I do not know whether my friend 
knows it, but lawyers are not that well 
thought of these days. I happen to like 
lawyers. I am married to one. My fa
ther was one and my son is one. If you 
ask the average person, they are not 
going to follow lawyers, they are going 
to make up their own minds. If they 
agree with the lawyers, they will fol
low them. But to say some of these 
groups would follow blindly, I find that 
insulting on behalf of these groups. 
How about the YWCA, the Young Wom
en's Christian Association? They op
pose certain liability reform. I do not 
think they did it because they follow 
the lawyers. 

In any event, there is going to be a 
lot more debate. I am going to close 
and again thank my friend for engag
ing me in this dialog. 

I want to remind my colleagues of a 
few people: 14-year-old Shannon Fair, 
of Kentucky, in 1988, was in a school 
bus and it was hit by a drunk driver. 
No one was hurt by the collision itself, 
but the entire bus was engulfed in 
flames because the manufacturer de
cided against installing a metal safety 
cage for the fuel tank. Reckless frugal
ity. Sixty-four children and four adults 
lost their lives. And we are going to 
cap, in this bill, the punishment to a 
company like that? We ought to be 
ashamed of ourselves. 

Let us remember people like James 
Hoscheit of Minnesota, who at age 14 
lost both of his arms when they were 
caught in a forage blower. If the piece 
of farm equipment had a simple safety 
guard, which cost the company $1, 
James Hoscheit would have his arms. 
And we are going to say, in our great 
wisdom, from Washington, DC, in the 
U.S. Senate, that we know better what 
kind of award James Hoscheit should 
get? I would rather leave that up to the 
people on the jury. Maybe they will 
find he should get $100,000. Maybe they 
will find he should get $200,000 or $1 
million, because he lost both of his 
arms. I am not going to say what that 
should be. I think anyone who votes to 
do that is not fair to the future vic
tims. 

Don Taylor, Moreno Valley, CA, was 
driving his morning commute-and it 
could be any one of us-when another 
car cut him off. The Ford Bronco he 
was driving rolled three times and the 
roof caved in. The seat belts failed to 
retract. He was paralyzed from the 
shoulders down. Ford had notice of the 

defective seat belts, and he was still 
driving with the defective seat belt, 
and he is permanently paralyzed. Am I 
going to tell the jury from here what 
that is worth to him and his family? 
Not this Senator. I am going to fight 
against that. 

Punitive damages are meant to pun
ish and discourage flagrant or wanton 
conduct. And, as I said, punitive dam
ages are awarded only rarely in prod
uct liability cases, and that is what we 
want. We want them used rarely-this 
is an important point, I say to my 
friends-because if they are used rare
ly, it means punitive damages are 
working because their very existence 
shapes up these companies, makes 
them think twice and three times and 
10 times and 100 times before they put 
a potentially dangerous product into 
the hands of American consumers. 

That is what we want. We want these 
punitive damages set on an individual 
basis, but we do not really want them 
at all. If everyone produces safe prod
ucts, we will not have these awards. 
Why mess with a system that is deter
ring dangerous products? 

You know, these caps they are talk
ing about here are going to hurt 
women because they do not earn as 
much as men do. If you have a woman 
and a man and in the same bus and you 
have the exact same injury, but the. 
man has a top-level job. You know, 95 
percent of all of the top jobs in this 
country are held by men; it is just 
true. 

It is just true. We women have a long 
way to go. We are getting there. How
ever, it is slow. 

If you have a woman and a man in 
the same bus, and they suffer the same 
injury, under this bill-under this 
bill-the man is going to receive more 
punitive damage awards because we 
will figure if he was not paralyzed, he 
would have earned so much more 
money, and he will be rewarded, and he 
will get a higher award. And the 
woman, who may not have been work
ing at the time or worked at a lower 
job, will get less. 

This is discriminatory on its face. 
Take the case of the Copper-7 IUD, 
intrauterine device. My friend and I 
talked a lot about these devices. The 
manufacturer knew for more than 10 
years that their product could cause 
loss of fertility, serious infection, and 
the need to remove reproductive or
gans. The manufacturer continued to 
produce the Copper-7 IUD. 

Now, the jury awarded one $7 million 
punitive damage award for this inten
tional misrepresentation of its birth 
control device. Under this bill, it would 
have been $250,000, or three times the 
plaintiff's economic damages. This is 
not a good bill. 

I say to my friends, we should put a 
human face on this issue. We should re
member the people who have suffered. 
However, they were able to go to court 
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and be made whole because the law al
lowed that to happen. We should not 
jump in and preempt 50 States on this. 
We should allow the jury system to 
work. 

I hope that after long debate-and I 
think we will have long debate on this; 
we already have had several days of de
bate-our colleagues will realize a cou
ple of things. They will realize there is 
no explosion in this area of the law, no 
explosion of litigation. And they will 
realize that, by having a good, strong 
product liability law in all the various 
States that we have, that acts as a de
terrent against unsafe products. 

We have had our fill of the DES prob
lem, of the silicone breast implant 
problem, of the Copper-7 IUD problem, 
of trucks and cars that explode. We 
should protect the people we were sent 
to represent, and we should not ap
prove this bill. I yield the floor. 

Mr. KOHL addressed the Chair. 
The PRESIDING OFFICER (Mr. 

THOMPSON). The Senator from Wiscon
sin. 

Mr. KOHL. I ask unanimous consent, 
and with permission from Senators 
ROCKEFELLER and GoRTON. I be allowed 
to speak as in morning business for a 
brief period. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUPREME COURT DECISION 
STRIKES BIPARTISAN LAW 

Mr. KOHL. Mr. President, I am quite 
disappointed and even puzzled today by 
the Supreme Court's decision in the 
United States versus Lopez case. Usu
ally, the courts speak with one voice, 
but today the majority of the court 
spoke for several separate opinions. 

By a slim 5 to 4 margin, the court 
struck down the bipartisan Gun-Free 
School Zones Act, a law that prohibits 
possession of firearms within 1,000 feet 
of a school. 

In my judgment, this is a classic ex
ample of judicial activism, and it ig
nores the safety of our American chil
dren. 

I will briefly say something about 
the facts that the court today ignored. 
Each day in our country more than 
100,000 students bring guns into our 
schools. One-fifth of urban high school 
students have been threatened with 
firearms, and several hundred thousand 
schoolchildren are victims of violent 
crimes in or near their schools every 
year. Moreover, the problem of youth 
violence is rapidly escalating. In 1984, a 
total of 1,134 juveniles were arrested 
for murder; by 1993, that figure had 
more than doubled. According to the 
Justice Department, the vast majority 
of these murders were committed with 
firearms and many with handguns. 

Democrats and Republicans in Con
gress, together, tried to do something 
about this disturbing trend when we 
enacted the gun-free school zones legis-

lation in 1990. Today, a slim majority 
of the court has shot Congress down, 
and in so doing, put America's children 
at greater risk. 

Now, because we reenacted and per
fected the Gun-Free School Act last 
year as part of the crime bill, the cur
rent law may still be constitutional. 
Indeed, we may yet be able to ensure 
the constitutionality of the law with a 
technical amendment, and I plan to in
troduce a bill to do that next week. 

Broadly interpreted, however, the 
reasoning of the majority in this case 
could have far-reaching consequences 
that may undermine a variety of cru
cial Federal laws, like the Drug-Free 
School Zones Act on which the Gun
Free School Zones Act was based, or 
the bans on cop-killer bullets, or our 
Federal wetlands laws, and many of 
our civil rights statutes. 

Mr. President, I agree with the 
strong dissent by Judge Souter, joined 
by Justices Ginsburg, Stevens, and 
Breyer, who labeled this ruling today 
by the Supreme Court a step backward. 

I again want to express my dis
appointment with today's decision. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. FEINGOLD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMONSENSE PRODUCT LIABIL
ITY AND LEGAL REFORM ACT 

The Senate continued with the con
sideration of the bill. 

Mr. FEINGOLD. Mr. President, I rise 
today to express my strong opposition 
to S. 565, the Product Liability Fair
ness Act of 1995. It is because I really 
see it as the worst of both worlds. 

First, I think it is a bill that has 
been shown to have little, if any, dem
onstrated need; second, I think it will 
have drastic and undue effects on some 
of our most vulnerable citizens in this 
country. 

Those who support this legislation 
have stated over and over that the bill 
is to everyone's benefit. It supposedly 
will benefit manufacturers, investors, 
business owners, workers, and consum
ers, they say. 

Yet, I have still not heard of a single 
major U.S. consumer organization that 
has endorsed this legislation. The legis
lation is, in fact, opposed by virtually 
every group in the country represent
ing working people, consumers, chil
dren, and the elderly. 

The Product Liability Fairness Act 
says that it seeks to set uniform Fed
eral standards for product liability leg
islation that would override certain ex
isting State laws. 

It is not really a bill that provides 
uniformity at all. Those State laws 

that are more protective of injured 
consumers are preempted under this 
bill while those State laws that go be
yond what this bill would do in terms 
of shielding negligent manufacturers 
are left intact. They are left the same. 
It is not a bill that has anything to do, 
really; with uniformity. 

In addition, Mr. President, it estab
lishes a heightened-that is, more dif
ficult-conscious and flagrant standard 
for the rewarding of punitive damages 
in product liability cases, and it would 
arbitrarily cap damage awards for pu
nitive damages at $250,000, or three 
times economic damage. 

Again, those State laws with higher 
caps or no caps are preempted. Those 
States with lower caps or no punitive 
damages awards are left completely 
untouched. 

The bill would also set a 20-year stat
ute of repose, unless, of course, a State 
law has a lower statute and is, there
fore, left alone and also a 2-year stat
ute of limitation. 

Finally, Mr. President, this legisla
tion would eliminate joint liability for 
noneconomic damages and create new 
standards for seller liability. 

There are several reasons why I op
pose this bill. Before I talk about the 
specific flaws of this legislation, I 
think it is important to note the larger 
context that the issue of product liabil
ity reform fits into. That is why, as I 
look at this whole bill, I oppose the 
whole approach. It is not a question of 
fixing this and fixing that. I think the 
whole concept driving this bill is an 
error and should be defeated. 

For the past several months, all of 
us, Republicans and Democrats, have, 
of course, been trying to interpret the 
meaning of the November election. 
Many of our Republican colleagues 
have interpreted those elections as 
being a statement against big, ineffi
cient and bureaucratic government. I 
disagree with a lot of the statements 
that have been made about what the 
November elections have been about. 
But I think that maybe is one legiti
mate interpretation of the elections, to 
say that people have had it with big 
government. And I think in many cases 
that is a legitimate complaint that our 
constituents have, and that they did 
express on November 8. 

It would make no sense to argue that 
all Government programs should be 
run by Washington, DC, or that all . 
Government programs should be run by 
the States. Some programs do address 
underlying problems that are national 
in scope, across State borders. But oth
ers are more local in nature and are 
best left to the local and State govern
ments to determine how they can best 
address problems that they are more 
familiar with than are the folks that 
work in Washington, DC. 

With regard to this matter I, for one, 
strongly believe that there are many 
issues that should clearly be left to the 
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State and local governments to ad
dress. One of the reasons I opposed last 
year's crime bill was precisely because 
it shifted power away from our State 
and local courts and the law enforce
ment officials there, who have been 
dealing with crime problems in their 
own regions and are best equipped with 
the knowledge and creativity to solve 
those problems. So that is one reason 
why I opposed the crime bill, because I 
did not think we should have an over
arching Federal Government control
ling all aspects of that issue. 

Many on the other side of the aisle 
have been among the strongest pro
ponents for the so-called States' rights 
issue. Indeed, our distinguished major
ity leader has stated repeatedly this 
year his intention to dust off the 10th 
amendment and give greater control 
over local problems to the State gov
ernments. It was the Speaker of the 
other body who stated the following in 
his address to the Na ti on on April 7, 
about the intent of the congressional 
Republicans in the 104th Congress. He 
said: 

We must restore freedom by ending bu
reaucratic micromanagement here in Wash
ington. This country is too big and too di
verse for Washington to have the knowledge 
to make the right decision on local matters. 
We've got to return power back to you, to 
your families, your neighbors, your local and 
State governments. 

Given those statements, how does 
this square with the legislation we are 
considering today? What happened to 
the need to address local problems on 
the local level? All this talk about 
States' rights is about to go right out 
the window, as we usurp over 200 years 
of State control over their tort sys
tems. It seems a very odd trend indeed. 

It should come as no surprise that 
this legislation is vehemently opposed 
by the American Bar Association, the 
National Conference of State Legisla
tors, and the Conference of State Chief 
Justices. But those who support this 
legislation do not want to listen to 
State legislators or State judges or 
consumer organizations. They do not 
even want to listen to those individuals 
who have been tragically maimed or 
injured by the negligence of a small 
but powerful group of manufacturers. 

Of course, those who support this leg
islation justify the bill by saying that 
such drastic action is needed to curb 
the so-called litigation explosion that 
has supposedly resulted in a court sys
tem totally bogged down in product li
ability litigation. Let us take a quick 
look at just how bogged down are our 
courts with product liability claims. 
The Department of Justice, using data 
compiled by the National Center for 
State Courts, recently released a study 
of 378,000 State tort cases which appar
ently represents about half of all tort 
suits completed between July 1991 and 
June 1992. According to the study, only 
3 percent of all tort claims involve 
product liability, just 3 percent of all 

tort claims. The bulk of the tort claims 
come in the form of automobile acci
dents and premises liability. 

This study also found that in 1993 
tort claims comprised only about 10 
percent of all civil case filings. That 
means that the so-called massive 
usurping of State sovereignty because 
of a so-called explosion is occurring to 
address an area that represents less 
than 1 percent, actually less than a 
half a percent of all civil case filings. 
So, this is no panacea for our civil jus
tice system. 

Despite these statistics supporters 
continue to claim that our small busi
ness and manufacturing comm uni ties 
are suffocating under the burden of li
ability insurance and the constant 
threat of litigation. Yet just 2 years 
ago the National Association of Manu
facturers-clearly one of the biggest 
backers of this legislation-announced 
their own results of a survey they had 
conducted of their own members in 
which they asked their members what 
specific issues were of concern to them 
and what problems in their minds pose 
the largest impediments to growth in 
the manufacturing industry. The re
sults are very interesting and I think 
somewhat at variance with the claims 
of those who are so strongly supportiye 
of this bill. 

Somewhat incredibly, given the rhet
oric, just 8 percent of the respondents 
listed product liability as a major 
problem in the manufacturing indus
try, only 8 percent. This is not a survey 
of the whole public. This is a survey of 
manufacturers. In fact, almost three 
times as many of the respondent manu
facturers listed the Federal budget def
icit as undermining the growth of the 
manufacturing sector. 

So who is on the side of the manufac
turers here? Those who support reform
ing the legal system, which less than 1 
in 10 manufacturers listed as a major 
impediment to growth in investment? 
Or those of us who have consistently 
been out here voting for legislation 
that slashes Government spending and 
reduces the deficit, such as the Presi
dent's 1993 budget bill that has cut our 
annual projected deficits by almost 
$100 billion. 

I guess I am a little surprised at the 
eagerness of those on the other side to 
usurp the authority of the States to ad
dress a problem that has traditionally 
been a State issue. Unfortunately, 
though, I am no longer surprised at the 
continued pecking away at the provi
sions and principles contained in our 
Constitution. In this case I think this 
has something to do with some of the 
principles embodied in the Bill of 
Rights. I think it is astonishing the 
number of different efforts underway in 
this Congress that would dramatically 
alter the U.S. Constitution. Let us just 
start with the proposed constitutional 
amendments. 

We had the balanced budget amend
ment, which was thankfully defeated in 

this body. We had a constitutional 
amendment being proposed for line
item veto authority. Soon we will ap
parently be considering term limit con
stitutional amendments, which in my 
view represent a profoundly undemo
cratic viewpoint, that we need to limit 
people's voting rights by telling the 
voters back home for whom they can 
and cannot vote. 

There are other things this Congress 
apparently has in store for rewriting, 
redrafting, and in my view gutting the 
Bill of Rights. Constitutional amend
ments have been introduced on school 
prayer and flag desecration which, to 
my knowledge, would mark an unprec
edented historical event by amending 
the first amendment. And in the Judi
ciary Committee recently, Mr. Presi
dent-you sit on that committee as 
well-the Republicans have all but 
stated their intention to toss out the 
exclusionary rule, a key legal principle 
derived from the fourth amendment, on 
unlawful search and seizures. Perhaps 
we will soon be holding hearings in the 
Judiciary Committee on the eighth 
amendment and what may be obsolete 
principles, according to some, of exces
sive bail and cruel and unusual punish
ment. 

. In a sense I think this bill unfortu
nately turns us to another provision of 
the Bill of Rights, the seventh amend
ment. This product liability legislation 
in my view really, at least in principle, 
contradicts an important legal prin
ciple that has been the cornerstone of 
our judicial process for the last 200 
years, and that is the right to trial by 
jury. True, there have been no propos
als in the 104th Congress, at least not 
yet, to eliminate an individual's right 
to a jury trial. But I am concerned 
about it, especially after the senior 
Senator from West Virginia has de
scribed the efforts of some in this Con
gress to relegate the Constitution to 
the rare book room of the library. 

But I think it is clear what a tremen
dous emphasis our Founders placed on 
the notion of allowing a panel of your 
peers to determine your fate, and that 
it is the jury, representative of the 
American people as a whole, that is · 
best equipped to hear the facts of a 
case, filter out the truth, determine 
who is at fault in a case, and then fi
nally determine the appropriate degree 
of punishment. That is a jury function 
in our common law tradition, not a 
judge function, traditionally, and cer
tainly not the function of the Federal 
Government as embodied in the U.S. 
Congress in Washington. 

I will speak in more detail about this 
at a later time but I view this measure 
as nothing more or less than an assault 
on the concept of trial by jury. 

Mr. President, in addition this legis
lation is riddled with complications 
and contradiction. Let me discuss this 
cap on punitive damages for a moment. 
Under this legislation, punitive dam
ages are capped at $250,000, or three 
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times a plaintiff's economic damages, 
whichever is greater. 

First, I find it interesting that those 
who support this legislation claim that 
it provides uniform Federal standards 
with respect to product liability. How 
can they even stand up with a straight 
face and say that? It is simply not true 
because, if this was truly a uniform 
standard, that would mean the puni
tive damages would be capped at 
$250,000, or three times economic dam
ages in all of our 50 States. But that is 
not the case. Those States that cur
rently prohibit punitive damages would 
be permitted to continue to completely 
prohibit punitive damages. They would 
not have to comply with this new Fed
eral standard of allowing at least up to 
$250,000 or three times economic dam
ages in punitive damage awards. 

So let us be clear about what this 
means. This is the opposite of uniform
ity. If two individuals living in States 
with different sets of product liability 
laws are injured by defective products 
produced in those respective States the 
two individuals have substantially dif
ferent legal rights and remedies avail
able to them. But that is not all. One 
of the foremost purposes of punitive 
damage awards is not only to punish 
those manufacturers who deliberately 
and willfully market a product they 
know to be effective and dangerous, it 
also is to deter other manufacturers 
from engaging in such practices. I 
would presume that the reason some 
punitive damage awards are permitted 
under this bill-at least I hope this is 
the view-is because the supporters of 
this bill presumably agree that puni
tive damages have at least some sort of 
role, some purpose to play in deterring 
such abuses and protecting consumers. 

Mr. President, this just does not add 
up. Under this bill, those States that 
currently prohibit punitive damages 
would be able to continue to com
pletely prohibit punitive damages. 
That means consumers, children, and 
the elderly living in different States 
with different sets of laws will have 
substantially different protection from 
injuries and defective products. 

So much for this notion that this bill 
is all about uniform Federal standards, 
and so much for the idea that this bill 
is fair, equitable, and beneficial to con
sumers. But again, I assume that most 
of the supporters of this legislation do 
have a feeling of supporting some con
cept of punitive damages, recognizing 
that there are clearly a set of cases 
where punitive damage awards are ap
propriate and necessary to sanction a 
manufacturer who has been willfully 
negligent. 

Mr. President, I ask: Why do we not 
force those States that currently have 
this absolute rule prohibiting any puni
tive damage awards to change their 
laws and to meet this new Federal 
standard that is proposed in this bill? 

I guess I am going to have to take a 
crack at predicting the answer to that 

question. I presume that the answer 
would be that we here in Congress 
should defer to the State legislatures 
that have made the determination that 
there should be no punitive damage 
awards in their State's product liabil
ity cases. 

But how does this rationale justify 
the preemption of State laws, such as 
those in my home State of Wisconsin, 
that allow punitive damage awards 
where appropriate? Why do we not re
spect the State of Wisconsin enough to 
defer to the wisdom and judgment of 
its legislature and its Governor on this 
matter? 

It appears to me to be completely 
contradictory to say that you support 
uniform Federal standards for product 
liability laws, and also support the no
tion that States can have different 
standards for punitive damage awards. 
The bottom line for those on the other 
side of this aisle is clear: Giving more 
power to the State and local govern
ments is a great idea, but only when 
you agree with the principles and pol
icy that those entities are pursuing. 

Second, I assume that those who sup
port limiting punitive damages do so 
because they believe that these awards 
are out of control and that limiting pu
nitive damages will allow us to some
how simultaneously improve our pro
ductivity and innovation and somehow 
continue to constrain the abuses-
sometimes very willful abuses-of man
ufacturers who market defective prod
ucts. 

I would like to now examine those 
premises. First, with regard to the fre
quency and size of punitive damage 
awards, I think that the evidence that 
has been presented thus far has made it 
clear that punitive damage awards 
have been grossly mischaracterized. 
They are not out of control. They are 
not adversely affecting the competi
tiveness of American manufacturers. 

Recently, the Senate Judiciary Com
mittee on which I serve held a hearing 
on punitive damage. At that hearing 
Dr. Stephen Daniels of the American 
Bar Foundation reported findings of a 
study that he completed of over 19,000 
civil jury verdicts in 89 counties in 12 
States plus the entire States of Alaska, 
Idaho, and Montana for the years 1988 
through 1990. 

Not only did this study find that pu
nitive damages are awarded in a small 
percentage of all civil cases-that fig
ure was roughly 4.8 percent-the study 
also excluded that punitive damage 
awards were modest and more often 
awarded in financial property harm 
cases than in product liability cases. 
This study was consistent with an ear
lier study of Dr. Daniels of punitive 
damage awards in the early 1980's. That 
study at that time produced very simi
lar results. 

The bottom line is that in recent 
years there has been virtually no pro
liferation in the size or frequency of 
punitive damage awards. 

As has been cited by others as well, 
another study by Professors Michael 
Rustad and Thomas Koening found 
that during the years 1965 through 1990, 
a 25-year period, there were a total of 
just 355 punitive damage awards in 
both State and Federal courts. Rough
ly a quarter of these awards were re
versed or remanded upon appeal. Mr. 
President, 91 of these cases were relat
ed to the asbestos issue. That means 
excluding asbestos cases there has been 
an average of about 10 punitive damage 
awards a year in both Federal and 
State courts for the past 25 years. 

Clearly these studies and others dem
onstrate the inaccuracy of claims that 
punitive damages are increasing in size 
and frequency. Those who believe we 
need to cap punitive damage awards in 
product liability cases, as this bill pre
scribes, should understand that we are 
only talking apparently about roughly 
10 cases per year. 

What will happen to the quality of 
American-made products under this 
legislation? How concerned will multi
million-dollar corporations be about 
·the safety and quality of their products 
when they are most likely to face a pu
nitive damage award that would only 
be equal to a fraction of their profits in 
one day-just a fraction of one day's 
corporate profits? It does not sound 
like much of a deterrent. 

Just last year, a California jury or
dered Dow Corning Corp. to pay $6.5 
million in punitive damages for know
ingly manufacturing faulty silicone gel 
breast implants. This verdict was 
upheld by the ninth circuit court of ap
peals that found that Dow Corning 
knew that the product had possible de
fects and exposed thousands of women 
to a potentially painful and debilitat
ing disease. 

Under this legislation, that punitive 
damage award would have been reduced 
to three times economic damages, or 
about $1.4 million. It would have been a 
78-percent reduction in that judgment. 
Measured against Dow Corning's assets 
of $1.4 million, punitive damage award 
for these acts would have only rep
resented about 0.04 percent of that cor
poration's assets; just four one-hun
dredths percent. 

What does this mean? It means that 
a corporation was able to knowingly 
market a product that they knew to be 
defective, and they knew it threatened 
the health of thousands of women. And 
yet under this bill they would only 
have had to pay a penalty of four one
hundredths of 1 percent of their assets 
of a huge corporation. 

That is what happens when you re
place the jury's knowledge and famili
arity with the particulars of a case and 
replace it with an arbitrary cap oncer
tain damage awards. That clearly illus
trates just who stands to benefit from 
this legislation and demonstrates the 
absurdity of the notion that anyone 
could say that this bill is fair to con
sumers. 
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I also want to discuss the elimination 

of joint liability for noneconomic dam
ages under this legislation. Opponents 
of the principle of joint liability make 
a pretty compelling case. I have to con
cede that on the surface it is one you 
really have to examine in order to 
counter it. It is hard to understand. 
Why should someone who is held to 
only 50 percent, or 25 percent, or even 
10 percent liable for an individual's in
jury be forced to assume a much great
er burden of compensatory damages if 
another liable party is financially un
able to pay the damages? Certainly 
there is a force behind that when you 
just look at it on the surface. Why 
should a party that is held to be par
tially liable for an injury be forced to 
pay an entire damage award if the 
other party or parties are unable to 
pay? 

Some believe this is a good argument 
for supporters of this bill. It sounds 
good; it sounds fair, unless, of course, 
you are a 10-year-old child who has lost 
his vision for the rest of his life be
cause of the negligence and irrespon
sibility of a manufacturer who is held 
not entirely but the manufacturer is 
held partially liable for the damages. 
The manufacturer is partly responsible 
for the horrible thing that has hap
pened to this 10-year-old. 

Suppose in this case the manufac
turer is held 60 percent liable while the 
large multi-million-dollar retail chain 
that sold the product is held 20 percent 
liable, and other parties involved make 
up the remaining 20 percent. Suppose 
the manufacturer then files for bank
ruptcy. What happens then? Sure, the 
child's family will be reimbursed for 
their hospital bills and maybe for the 
lost wages of the 10-year-old for the 
lawns he used to mow or the driveways 
he used to shovel. 

When we talk about noneconomic 
damages-noneconomic damages-the 
child under this law, under this bill be
fore the Senate, will only get a fraction 
of that to which he is entitled. · 

I notice that the interests that sup
port this legislation have cleverly cho
sen to highlight kids in that age group, 
using the Little League of America as 
an example of the need for tort reform. 
But what about the baseball games 
that this 10-year-old boy could no 
longer participate in because of his loss 
of vision? What about the fact that this 
10-year-old boy could no longer even 
watch a baseball game either at a sta
dium or on television? Baseball is fi
nally back, as of yesterday and today. 
But this bill cuts out those consider
ations and caps them for a child such 
as this. 

Is it fair that supporters of this legis
lation are more concerned about the 
manufacturer who is 10 or 20 or even 30 
percent liable for an accident, partially 
liable, more concerned about that man
ufacturer than the child who is zero 
percent responsible, zero percent re-

sponsible, and completely innocent of 
any wrongdoing? Is that the right bal
ance? 

Of course, those corporate interests 
backing this legislation are not ter
ribly concerned about those questions. 
They are preoccupied with stock re
ports and profit margins. You have to 
recognize that asking the retailer to 
pay more is much more fair than forc
ing an injured child who is 100 percent 
innocent of any wrongdoing to receive 
only a fraction of the compensation 
that will allow him to return to as 
close a life as possible before the acci
dent, which the retail chain is partially 
to blame for, actually occurred. And I 
think this provision, this provision 
that I am discussing now-and it is 
hard to choose because there are a lot 
of bad ones in the bill-more than any 
other one in the bill as revealing the 
outlandish proposition that this bill is 
fair. It is this provision that changes 
the complexion of our legal system. 

This legislation will alter the precept 
of our legal system to say that a vic
tim of wrongdoing and negligence is no 
longer the principal concern of the tort 
law. The principal concern will now be 
the profits and economic health of a 
business interest that has been con
victed by a jury of negligence in the 
manufacture, sale, and use of a defec
tive product. This is about companies 
that have been adjudicated guilty of 
making something that did not work 
right and that can hurt people. This is 
not about companies that have been 
found to be innocent. This legislation 
is grounded in a belief that it is more 
important for our business and manu
facturing communities to remain pros
perous, very prosperous in many cases, 
and shielded from liability than it is to 
return an innocent victim of a defec
tive product back to a state as close as 
possible to their well-being before the 
accident occurred. 

So, Mr. President, I look forward to 
returning to discuss a lot of the spe
cific amendments and issues in the bill. 
Let me just conclude my opening state
ment by saying that I believe these 
choices here are fairly clear, the lines 
are fairly well drawn, and that bill is a 
bill that definitely deserves to go down 
to defeat in the Senate. 

I thank the Chair and I yield the 
floor. 

Mr. GORTON addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Washington. 
Mr. GORTON. Mr. President, first I 

ask unanimous consent that the Sen
ator from North Carolina [Mr. 
FAIRCLOTH] be added as a cosponsor 
both to S. 565, the Product Liability 
Fairness Act of 1995, and to the Gorton 
substitute amendment to H.R. 956. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GORTON. Mr. President, I think 
perhaps at this point in the debate, it 
may be appropriate to speak not so 

much to the broad nature of the bill 
but to two or three arguments ad
vanced by the last two opposing Sen
ators, the distinguished Senators from 
Wisconsin and from California. 

Together with Senator HOLLINGS, the 
Senator from Wisconsin was somehow 
or another implicating the seventh 
amendment right of trial by jury into 
this debate and has implied at least 
that the bill before us somehow or an
other restricts that constitutional 
right to trial by jury. 

This is a curious, perhaps a bizarre 
argument. It is an argument which is 
equally applicable to every statute, 
State or Federal, which sets legal pa
rameters which juries must follow in 
reaching verdicts. To say somehow or 
another that a limitation on punitive 
damages is a violation of the seventh 
amendment is to say that a jury in
struction limiting actual damages to 
those that have really been suffered by 
a victim is somehow unconstitutional, 
that any instructions to any jury as to 
what the law is under any cir
cumstances are unconstitutional. 

Even more strange, more bizarre to 
this Senator, is the proposition coming 
from Members of this body who when 
we are dealing with the criminal code 
want very strict legal limitations on 
sentences that can be imposed on con
victed criminals. I have not heard ei
ther of these Senators argue that a 
jury which finds an individual guilty of 
a misdemeanor under Federal law 
should be permitted to impose life im
prisonment on that convict, and yet 
that is exactly the proposition for 
which they argue here in connection 
with a civil case. 

They argue that as a form of punish
ment, punitive damages, a jury's dis
cretion should be absolutely unlimited, 
no matter how egregious the conduct; 
no matter whether we are dealing with 
an individual, a small company, or a 
large corporation, the jury's discretion 
should be untrammeled, and that the 
jury should be permitted to impose pu
nitive damages of whatever limit. 

Mr. President, that is analogous to 
saying a jury ought to be able to sen
tence a jaywalker to hanging if for 
some reason or other the discretion of 
the jury should reach that point. 

Why is it-this is one question I have 
not heard answers to, directly or indi
rectly. Why is it that in our entire 
criminal code we have as a protection 
against convicted defendants limits on 
sentences, but in civil actions in which 
proof does not need to be adduced be
yond a reasonable doubt but only by a 
preponderance of the evidence in many 
States, and by clear and convincing 
evidence should this bill pass, why here 
alone should that discretion be abso
lutely unlimited? 

It is a question I would like to have 
answered by those who oppose any kind 
of limitations. A debate against the 
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specific limitations of this bill and ad
justment, a feeling that we can do bet
ter, is something that I know both the 
Senator from West Virginia and I are 
both open to. We may not have gotten 
the formula exactly right. 

But the proposition that there should 
be some kind of limit seems to me to 
be obvious and has even moved the Su
preme Court of the United States to 
say, without coming up with what 
those limits are, that there may be 
some constitutional limits, with the 
clear implication that Congress could 
make just exactly such a decision. 

The next point that I should like to 
clear up at this stage, Mr. President, is 
the confusion, I think-and I can only 
ascribe it to that-which is the inevi
table result of listening to opposition 
speakers about whether or not there is 
some kind of limitation in this bill on 
the recovery of all of the damages 
which an individual actually suffers as 
a result of the negligence of a manufac
turer. 

Mr. President, the only limitations 
in this bill are limitations on punitive 
damages, which by definition are not 
direct compensation for losses suffered 
as the result of an accident or of some
one's negligence. No limitations are 
imposed by this bill on the recovery of 
actual damages-loss of wages, medical 
expenses, and the like. No limitations 
are included in this bill on the recovery 
of noneconomic damages. "Pain and 
suffering" is the usual phrase for such 
damages. There are those who propose 
such limitations, but they are not in
cluded in this bill, and this Senator 
does not intend to vote for any. And I 
believe I also speak for the Senator 
from West Virginia in that connection. 

So no individual, none cited by the 
Senator from California, none cited by 
the Senator from Wisconsin, none cited 
by the Senator from South Carolina, 
will be deprived by the passage of this 
bill of his or her right to recover all 
economic and all pain and suffering 
damages which a jury determines they 
have suffered in a product liability ac
tion. 

The only limitations are on the 
amount of punishment to which a neg
ligence defendant can be subjected. 
And there, as I have already said, we 
have the curious argument that in the 
civil courts that punishment should be 
unlimited while in the criminal courts 
it should be subjected to very, very 
real limits. 

I also found interesting and some
what curious the argument of the Sen
ator from Wisconsin with respect to 
joint damages. He said-and I believe I 
am paraphrasing him correctly-why 
should an innocent victim be deprived 
of all of the damages that victim suf
fered even from a party not responsible 
for all of those damages? That, if a re
tailer, for example, is responsible for 
only 30 percent of the losses of an indi
vidual plaintiff, the plaintiff should 

nonetheless be able to collect 100 per
cent of his total damages from that re
tailer. 

Well, why not from you or me, Mr. 
President? Under those circumstances, 
what difference is there? Once we have 
determined the defendant is respon
sible for more than what that defend
ant was responsible for, there really is 
not any distinction between one citizen 
and another. 

Should we, for example, in the Crimi
nal Code, when two brothers, one 
wealthy and one not wealthy, are sen
tenced for a crime, each, in addition to 
a jail sentence, is fined $100,000, say 
that the wealthy brother should pay 
the other brother's fine because the 
other brother cannot pay it? Well, of 
course not. We would never think of 
doing that in a criminal case. And yet 
we do that constantly in connection 
with joint liability. 

That is not justice, Mr. President. 
And if we feel that the victim should 
always be fully compensated, then per
haps that is a duty of society as a 
whole, but it should not be imposed on 
one party not responsible for the par
ticular harm for which compensation is 
being sought. 

I want to congratulate the Senator 
from West Virginia on his marvelously 
logical answers to the Senator from 
California on research and develop
ment of new products. Of course, if you 
look only at a particular victim, that 
victim and that victim's attorneys 
want the maximum possible recovery. 
But when the net result of the system 
which causes that tells one very large 
company that it should logically give 
up AIDS research or contraceptive re
search lock, stock, and barrel because 
the flame is not worth the candle, that 
there are simply too many risks in the 
development of a new product, it is not 
an answer to say that there are other 
companies that are still engaged in re
search. We in our society want the 
maximum possible number of people, of 
individuals and of companies, to at
tempt to deal with all of the ills which 
afflict the human race. 

We were not advantaged, to take an
other example, when 20 years ago 20 
companies made and developed football 
helmets and now only two are left. 
That is not an advantage. 

Mr. INHOFE. Will the Senator yield? 
Mr. GORTON. The Senator is happy 

to yield. 
Mr. INHOFE. That is a good point to 

yield on. 
If you will forgive me for this obser

vation. I have been watching the de
bate on this most significant bill. It 
seems as if we have been hearing from 
no one except lawyers. And I do not 
want to lose sight of the fact that this 
bill is not so much a legal reform as a 
potential of being the largest jobs bill 
passed in probably a decade. 

When the Senator talks about the 
football helmets, there are so many 

products that used to be produced ex
clusively in America that are not pro
duced here any more for that one very 
reason. You mentioned football hel
mets. I could name a number of things. 

But what comes to my mind, in the 
real world, I was in the field of avia
tion. In fact, I have the distinction of 
being the only Member of Congress to 
ever fly an airplane around the world. 

I remember, when I did that, going 
across Europe and seeing where all of 
the aircraft are being made today that 
used to be made in America. Prior to 
1980, we manufactured about 17,000 sin
gle-engine aircraft each year. In the 
last 4 years, we have averaged about 
400 a year. 

And there is not any big mystery as 
to why that happened. It happened be
cause you cannot be globally competi
tive and offset the costs of product li
ability. 

In fact, in the other body, when I was 
in the Aviation Subcommittee, we had 
a bill up that we were successful in get
ting passed finally this last year, the 
Aviation Revitalization Act of 1994. We 
had testimony from Beech Aircraft 
that the average cost to offset the ex
posure of product liability was $83,000 a 
vehicle. Obviously, if you are talking 
about a large jet aircraft, that $83,000 
is not all that significant. But when 
you are talking about a single-engine 
plane or a four-passenger aircraft, you 
cannot be competitive. 

We actually had the repose bill that 
I think you remember and you were 
participating over on this side on it. 

I remember when Russ Meyer, who is 
the president of Cessna Aircraft, testi
fied before our committee. Now this is 
a product liability bill that did one 
thing. It said that once a manufacturer 
of an aircraft or of aircraft parts had 
had that aircraft or those parts func
tioning as they were designed to func
tion for 18 years, beyond that point 
they could not be held liable for some
thing that went wrong with the prod
uct. 

They had some exceptions to it. That 
seemed to be very reasonable. Russ 
Meyer, the president of Cessna Air
craft, said on the record, "INHOFE, if 
you pass that bill, we at Cessna Air
craft will start manufacturing single
engine aircraft which we quit manufac
turing in 1986 and we commit that we 
will manufacture 2,000 airplanes in the 
first year after the bill is passed after 
our tooling up.'' 

That is exactly what has happened. 
You might remember when Piper Air
craft went into bankruptcy. There was 
a news conference. The president of 
Piper said that the reason they went 
into bankruptcy was because they 
could not be competitive on a global 
basis. In fact, they even suggested they 
could move their tooling up to Canada 
and make the same airplanes and make 
a profit, while they could not in this 
country. 
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Anyway, as a result of all that, we 

were successful in passing that bill. I 
remember when it started out as being 
a 12-year repose and then went to 15 
years. When they finally agreed to set
tle on 18 years, I went to the under
writing community and said, "I think 
that is too long." They said, "No." 

The point is there has to be some 
point in the future in which lawsuits 
cannot be lodged against manufactur
ers. It is now a reality. Since that 
time, Cessna Aircraft has done what 
they said they would do, they are pro
ducing aircraft. 

I have heard estimates as to how 
many jobs will be created nationwide, 
and it is in excess of 25,000 jobs, just in 
one industry where product liability 
reform was the cause of the increase in 
jobs. 

We know in Kerrville, TX, Mooney is 
now increasing their production rate 
by 40 percent. We know that Unison is 
now making electronic ignition sys
tems. In my State of Oklahoma, there 
is a single-engine manufacturer whose 
first model will be coming off the as
sembly line in the next few weeks. It is 
a composite single-engine airplane. We 
know in Nowata, OK, they are making 
cylinders, all because of one thing. We 
reformed product liability in one in
dustry and that industry happened to 
be the aircraft industry. 

So I think sometimes when we be
come too theoretical and try to guess 
what the future will bring if we do this, 
this is an actual case as to how many 
jobs in America are being created as a 
result of product liability reform only 
in one industry. 

I was very glad to be a part of that, 
and you were, too. I certainly think 
that is the most convincing evidence 
that we should expand that to other 
manufactured items. 

Mr. GORTON. Mr. President, I thank 
the Senator from Oklahoma for that el
oquent statement. It does seem to me 
that the experience of just the past 
year, since the passage of that small 
aircraft statute of repose, indicates 
much more graphically than can any 
theoretical argument the actual posi
tive impact on jobs, on the availability 
of new products, of American competi
tiveness. We do not have to argue the
ory anymore. We can now argue from 
fact, and the burden of proof, it seems 
to me, is on those who say "that far 
and no further" is overwhelming. 

I must tell you, when the Senator 
from California stated that she felt 
that no changes were needed in our 
product liability laws, and when we got 
the same implication from the Senator 
from Wisconsin, I looked up their 
record last year in voting on that air
craft bill expecting to find they voted 
against it, but they voted for it. So 
their position must be that aircraft is 
the only thing where any kind of · re
form is needed. Nothing else. It was the 
only industry adversely affected by 
product liability litigation. 

Of course, that proposition is insup
portable. If a statute of repose alone 
could have such a dramatically posi
tive impact on the small aircraft in
dustry, it is obvious that balance 
changes, such as these are which, as I 
already said, does not restrict anyone's 
right to recover all of their actual 
provable damages in any product li
ability case, that the positive impact 
of change is going to be dramatic and 
significant. 

For those who look back and say 
here are terrible things that happened 
and we want an absolutely risk-free so
ciety in any and all circumstances, 
they see, I think quite erroneously, one 
set of consequences. Those who feel 
that we have not developed all of the 
products that we ought to develop in 
the history of the United States, that 
we should encourage new developments 
and that we should encourage competi
tion, and that while those who make 
serious mistakes, purposeful or neg
ligent mistakes, should be responsible 
for the consequences of those mistakes, 
we are not going to add to that respon
sibility, absolutely unlimited, unfet
tered by any discretion, punishment 
without any of the protections of the 
criminal code that we should do that, 
seems to me, as I believe it does to the 
Senator from Oklahoma, overwhelm
ingly obvious. 

As I said in the beginning, and as the 
Senator from Oklahoma said so elo
quently, we now have one very positive 
example of how this kind of legislation 
works. Now let us do more of it, and I 
think we will see an even more dra
matic recovery in many industries 
which have been constricted on the 
part of many companies that have 
abandoned lines of products and many 
new companies, entrepreneurs who 
would like to go into new businesses 
and who are discouraged from doing so 
by the specter of lawsuits. 

Mr. ROCKEFELLER addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from West Virginia. 

Mr. ROCKEFELLER. Mr. President, 
during the course of the discussion this 
afternoon, it seems that the debate has 
centered on the premise that somehow 
there isn't anything wrong with the 
present system. 

Let me try to lay out some of the 
reasons why we need to change the 
product liability system, not radically, 
but change it in a way which makes it 
fair to consumers and to businesses. 

Let us just start out by saying the 
consumers lose often under the current 
system. They receive inadequate com
pensation through product litigation. 
Severely injured consumers only re
cover about a third of their actual 
damages, while their mildly injured 
counterparts recover approximately 
five times their economic losses. There 
is a disparity there which is not good. 

Consumers wait forever. They have 
to wait 21h years to receive their com-

pensation because of the whole process 
of a trial and depositions and then ap
peals, particularly where punitive dam
ages are concerned, which can force 
people to wait even longer. So an in
jured person can be forced to wait be
tween 21/2 to 4 years to get compensated 
for something that happened to them, 
let us say in a machine shop where 
their hand was mangled which puts 
them in a position of having to depend 
entirely on their own resources, work
er's compensation, and health insur
ance, if they have any health insur
ance. The consumer pays heavily for 
our current product liability system, 
and that is because the costs of liabil
ity insurance increase the costs of 
products that people need. Consumers 
also suffer because manufacturers de
cide not to introduce needed new prod
ucts, and thus the consumers do not 
get the products they need. Consumers 
may be paying 50 percent of the cost of 
the ladder in insurance costs for liabil
ity. For some pharmaceuticals it is up 
to 95 percent. Under our system, con
sumers can pay outrageous costs. 

The current tort system pays more 
to lawyers and transaction costs than 
it does to claimants. That is really a 
quite remarkable statement. How can 
we have a product liability system 
where somebody is injured and the law
yers on both sides end up getting more 
money than does the injured person? I 
do not understand why that is not 
something that somebody would want 
to change and make better. I think the 
consumer loses on that. 

The consumer also faces a closed 
courthouse door under the current law, 
and that is because in some States the 
statute of limitations simply does not 
allow the consumer to take his or her 
request for due process into the court
room because it is already closed; the 
door is closed. And we are saying in our 
bill that, in fact, we are going to make 
sure that anybody who has been in
jured, but may not even know it at the 
time because it may be a toxic injury 
or a chemical injury of some sort, will 
still be able to be compensated. Under 
our bill, injured persons will still be 
able to seek compensation 15 or 20 
years after they have been injured if 
they do not discover that injury until 
that much time has elapsed. This is 
called the discovery rule, and it applies 
not only to the discovery that the indi
vidual is sick, but also to the cause of 
the illness, and once that has been dis
covered, the statute of limitations for 2 
years begins to run. 

This is a very-proconsumer change, 
particularly in the world that we are 
moving into, which has so many toxic 
chemicals that can threaten the health 
of consumers. 

I think, also, because we have talked 
about consumers-and this is meant to 
be a balanced bill so let us also talk 
about manufacturers. I think manufac
turers lose under the current system. 
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Liability stifles research, and it sti

fles development. This has been amply 
recorded in the literature. Many busi
nesses spend a lot more on litigation 
than on research and development. 
That may not be the only reason. Com
panies tend to be pulling back on R&D 
anyway. But the fact that they spend 
more on litigation-many do-than on 
R&D does not sound to me like an 
American sort of system. Well, that is 
our current system. I would think peo
ple would want to make it a better one. 
Liability makes successful products 
unmarketable. 

I have already talked this afternoon 
about Bendectin, the antinausea medi
cation, different AIDS-related and pre
AIDS-related vaccines and medicines, 
football helmets, and others. They sim
ply are not made available because it is 
decided they are too big a risk and 
therefore Bendectin, which is available 
in Canada and has been for years, is 
not available in the United States, and 
thus our consumers and our manufac
turers lose under this because they are 
precluded from doing something for 
fear of litigation. 

Liability decreases funding. That is 
fairly obvious. The fear of product li
ability has diminished investment in 
basic scientific research. Now, that is 
important because you have basic re
search and you have applied research 
leading to commercialization of a prod
uct, and they are very different. Basic 
research is sort of the seminal re
search. That is the kind of thing where 
you really have to have a sense of sta
bility and predictability and con
fidence in the future, and that is now 
way down, and part of the reason for 
that is the fear of product liability liti
gation. 

I think that the United States itself, 
as a country, loses under the current 
system of product liability. Insurance 
rates disable manufacturers. American 
manufacturers pay 10 to 50 times more 
product liability insurance rates than 
do their foreign competitors. Well, at 
some point, when you are fighting over 
every nickel in a car or in some vac
cine, or something else, these things 
matter, and the foreign country wins 
out and we lose out. So America loses 
out. 

In fact, in Texas, in a single year, 
they have estimated that the liability 
system has cost the State of Texas 
79,000 jobs. I cannot prove that, but 
that is what has been said. Texas 
stands behind that. Seventy-nine thou
sand jobs in West Virginia would be as 
if a substantial part of the population 
simply moved out. And then the funny 
thing also is that there is no real proof 
that the current product liability sys
tem does not enhance product safety. 
It is interesting that the number of 
tort suits rose dramatically in the 
1980's, even though consumer injury 
rates declined steadily. Tort goes up, 
injuries go down, and now that was not 

just in the 1980's but also in the 1970's. 
For 20 years, injuries were going down 
and tort actions were going up. 

Let me spend a moment discussing 
the costs of the tort system in the 
United States. Estimates of the cost of 
tort litigation, of which product liabil
ity litigation is part, range from $80 
billion to $117 billion a year. Concern
ing the need for uniformity, the United 
States has 51 separate product liability 
systems. The European Economic Com
munity, which is 13 countries, has one 
product liability system. Japan has one 
system. I have worked very hard in 
Japan. For years we had something 
called the structural impediment talks 
with the Japanese, and we would tell 
each other what we thought each coun
try ought to do to improve their per
formance so that our trade deficit 
would get better and theirs would get 
less better, and one of the things the 
Japanese kept saying to us was that 
you ought to get more uniformity into 
your product liability laws because you 
are getting eaten alive by a lot of coun
tries, including ourselves. 

This is staggering, and I hope that 
those who hear my voice will listen to 
this. Nearly 90 percent of all companies 
in the United States of America can ex
pect to become a defendant in a prod
uct liability case at least once. It has 
been suggested that there were only 11 
cases in which punitive damages were 
awarded in 1990. But if 90 percent of all 
businesses can expect to be sued at 
some point, this is the so-called 
chilling effect. Are 90 percent of Amer
ican businesses doing the wrong thing 
each day? 

Manufacturers today can be sued for 
products that were manufactured in 
the 1800's. I do not think that is the 
American way. 

Companies can be forced to pay dam
ages to persons whose abuse of alcohol 
and illegal drugs caused their injuries. 
That is wrong; that is unfair. In 1994, 
the Gallup survey said that one in five 
small businesses reported that they 
have decided not to introduce a new 
product or not to enhance an existing 
one out of concern for potential prod
uct liability. That is 20 percent of all 
small businesses saying we are not 
going to improve our product, or we 
are going to withdraw the products we 
are about to introduce. 

Interestingly, the Brookings Institu
tion found no link between lawsuits 
and the safety of products. That is an 
important statement. And they docu
mented many instances where safety 
improvements are not made, again, be
cause of the fear of litigation. That 
being, if they made an improvement, it 
would imply that the previous iter
ation was somehow not safe and there
fore they might get sued. 

The United States is the only nation 
in the world that allows a safety im
provement to be admitted as evidence 
that the preceding product was less 

safe. We do it legally. Therefore, com
panies have reason to be afraid. 

I note that it is 5 o'clock. I yield the 
floor. 

The PRESIDING OFFICER (Mr. 
BROWN). Under the previous order there 
will be 1 hour of debate equally divided 
between the Senator from Michigan 
and the Senator from South Carolina. 

Mr. HOLLINGS. Mr. President, the 
Senator from Michigan would amend 
his amendment to provide not just 
"claimant" but "parties"-which 
would be both the plaintiff and the de
fendants. 

Therein, Mr. President, goes right to 
the reason-one of the big reasons-I 
put in my amendment to his. It was 
quite obvious to me, quickly reading 
on last evening the amendment of the 
distinguished Senator from Michigan, 
that here they were getting plaintiffs' 
lawyers. In my amendment I wanted to 
get at all lawyers. 

Now, right to the point, in this lim
ited time, once again what we have, 
Mr. President, is an issue that searches 
for justification, or a solution looking 
for a problem that has been going on 
for some 15 years. 

It started, of course, back in the Ford 
administration whereby they said it 
was a national problem, and President 
Ford appointed a commission. The 
commission found it was not a national 
problem and recommended leaving it 
to the States. 

They were not satisfied with that, 
Mr. President. They came in and said 
insurance was impossible to obtain. 
We, of course, refuted this argument, 
and they do not even contend for it 
today. 

Otherwise, they came with the claim 
that there was a litigation explosion 
and we needed massive product liabil
ity reform in order to confront the na
tional litigation explosion, which, of 
course, was decreasing not increasing. 

Then they came and said they were 
not developing certain products out of 
fear of litigation, this was particularly 
true in the drug and chemical industry. 
Of course when we were debating 
NAFTA and GATT these industries 
proclaimed that they were world class 
and could compete with anybody in the 
world. So then they came with com
petitiveness. There was a buzz word 
that went on around here for about 5 
years, that the market-by the way, 
which now we will leave everything to 
the market forces-the market was in
sufficient and what we needed was a 
Congress to pass a law to make us com
petitive, and that unless we legislate 
product liability we could not be com
petitive. 

Of course, we pointed out in our own 
backyard we had some 100 German in
dustries, 50 Japanese industries, blue
chip corporations of America, who all 
were qoming to my State and never 
once complaining about product liabil
ity. 
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I have been the Governor and the yer, or the father of the Federalist pa

Senator there now for numerous years, pers. 
and the attraction of industry and we But what is government, save the best of 
can relate industry after industry al- reflections on human nature? If men were 
most get a habit of asking the ques- angels, the government would not be nec
tion. So it was not competitiveness. essary. And if angels governed man, there 

Then they started with various gim- would be no need for controls over the gov
mickry with respect to the Little ernment. So the task in formulating a gov-

ernment to be administered by man over 
League. They said, no, they were not man is first, frame that government with the 
involved. And then they went, of capacity to control the government and 
course, to the matter of the Girl thereupon oblige that same government to 
Scouts. The Girl Scouts said, "Wait, control itself. 
wait. That is not the case at all. We do James Madison, father of our Con-
not have a problem with product liabil- stitution. 
ity." Again, going up all Presidents right 

Then they had a little TV show where on up to Abraham Lincoln. We can see 
a former colleague, Senator George him, "equal justice under law," signing 
McGovern of South Dakota, came on the Emancipation Proclamation. Abra
and said he went broke on account of ham Lincoln, the lawyer. 
product liability. Now they have quit Or the darkest days of the Depres
running that because that is not the sion, people searching for hope. "All we 
case at all. have to fear is fear itself." Franklin 

Still a solution searching for a prob- Delano Roosevelt, a lawyer. 
lem, now they place their ace card- I can see now in December 1952, 
lawyers, aha. Any time we take a poll standing before the Supreme Court of 
in America, immediately the disdain the United States. 
for lawyers. So they say, if we cannot But your honor, if the State-imposed pol
get this bill passed on lawyers, it will icy of separation by race is removed, the 
never pass. young children will have the freedom to 

It talks here in the amendment, as I choose their school and their own classmates 
was just reading it, of "equity in legal and play together. 
fees." I challenged the distinguished The beginning of the end of segrega
Senator from Kentucky and the Sen- tion in this land. Thurgood Marshall, 
ator from Michigan on last evening to of the NAACP, a lawyer. 
bring me the series of product liability Even today, we find Ralph Nader cru
cases where somehow the clients had sading for safety and health. On last 
been done in by the plaintiff's lawyers. evening's TV Morris Dees down in Ala-

Of course, the amendment by the bama, working around the clock-or 
Senator from Michigan termed it Mississippi, I forget. I know Morris but 
"claimants." Now I guess he would like I have forgotten. I just came back from 
to say, just a minute, we will change Mississippi, but I know he has this 
"claimants" to "parties" and get at- Southern policy on poverty, Southern 
torneys on both sides. law center on poverty where he has 

But there is not any question that been tracking that Ku Klux Klan. And 
these men are very erudite and very now the Michigan Militia and the oth
learned and have written books in law ers, against terrorism, at the risk of 
and everything else of that kind, and his own life; Morris Dees, a lawyer. 
they knew what they were doing until, We begin to wonder, if these lawyers 
of course, we put up our amendment, had been silenced what we would have 
and said, wait a minute, we will bring in this land? Obviously I am very proud 
into focus the real issue here, and that to be an attorney at the bar and I am 
is not product liability, but l~wyers. not going to join in this derision, save 

Now, if I could put in a bill to solve of those who just really are fixers rath
the lawyers problem, I would do it. er than lawyers at the bar, and Heav
However, I do not know that we are ens knows this city of full of them
that good here in the Senate of the 60,000 lawyers and the majority of them 
United States. come now to fix us, the jury, on 

Be that as it may, the idea is, as was billable hours. 
said in Henry VI "Kill all the lawyers." Pat Choate wrote his book, "Agents 
Take any poll, and if we can convince of Influence," how the Japanese have 
the individual Members, who are busy those attorney firms, over 100, retained 
on so many different issues, to come at a cost of over $110 million. The coun
now and vote whether for or against try of Japan, by pay, is better rep
lawyers, they will vote against the law- resented than the people of the United 
yers, and we will get this bill passed. States in Washington. The consum-

I think of the saying: mate pay of 535 House Members and 
Is life so dear, or peace so sweet, as to be Senators is only $71 million. But they 

purchased at the price of chains and slavery? are all over us, and that is the genesis 
. . . I know not what course others may of this thing that has been going on for 
take, but give me liberty or give me death. 15 to 16 years-the power of the lobby. 

Patrick Henry, the lawyer. Because the problem does not exist. It 
We can see, Mr. President, that is not a national problem. We do have 

young leader sitting with his bill in product liability; 46 of the 50 States 
hand, crafting the Declaration of Inde- have reformed their product liability 
pendence, Thomas Jefferson, the law- laws in the last 15 years. But now 

comes the ace card, if we can play this 
with respect to the equity of legal fees. 
What is the equity? That is the most 
amazing thing, to this particular Sen
ator, to have the parties sponsoring 
this legislation and trying to amend it 
talking in terms of the consumer, how 
they are looking out for the consumer. 
Every consumer organization in the 
country is absolutely opposed to this 
bill. The American Bar Association, 
they do not have lobbyists up here. The 
Association of State Legislators, they 
do not have lobbyists up here. The As
sociation of State Supreme Court Jus
tices, they do not have lobbyists up 
here. 

But yes, the Business Round Table, 
the Conference Board, the National As
sociation of Manufacturers, the cham
ber of commerce-yes, they keep big 
buildings full of lobbyists. So we got 
this legal reform movement going and 
it has been a faltering point. So now 
they will bring in equity in legal fees 
on last evening-of course for plaintiff 
and not for the defendant. Now the dis
tinguished Senator says, "I want to 
make it for both sides." That is what 
my amendment said. 

Billable hours-we are paid at 
$133,000. I figured it out. If we could 
have, rather than a minimum wage, 
have a maximum wage for these fixers, 
we would have a $50 a billable hour lim
itation. If they work 51 hours, I would 
give them $133,000 a year and then if 
they work some on the weekend they 
could go on up to a couple of hundred 
thousand dollars-pretty good. But I 
figure we ought to pay them as much 
as we pay the Senators, and that would 
be a goodly plenty and I think it would 
clear out 30,000 of the 60,000-if we want 
to get rid of the lawyers. If we want to 
get rid of the lawyers. 

So there is the amendment to bring 
into focus the absolutely empty nature 
of this particular initiative. And it is 
lobbyists moved, organized, financed, 
motivated, committed for in the cam
paigns. Yes, when I ran in 1992 I had 
the different groups come to me: 
"Can't you help us this time on prod
uct liability?" I said, "They just passed 
the reform here in South Carolina. 
What is the problem? Ask the judges; 
go to talk to our judges. Most of them 
are Republicans, obviously, in South 
Carolina. They had been appointed by 
President Nixon, President Reagan, 
President Ford, President Bush. They 
will tell you in a flash it is not a prob
lem." But they have to find some rea
son. Now they are playing the ace card, 
and that is why I put up this particular 
amendment. 

I do not guess I will be able to con
trol them. I would like to. But, be that 
as it may, we have had our time at bat 
to expose the nature of this particular 
amendment and the nature of this par
ticular legislation. It is absolutely not 
in the interests of consumers, not in 
the interests of good law. We have the 
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professors, 121 professors at law have 
come as a group to attest against this 
particular measure. They do not have 
lobbyists up here. No, it was not con
sidered in the Judiciary Committee 
where fundamental law is considered. 
There was a quick 2-day turn, adding 
on amendments in the evening, de
stroying any idea of uniformity. 

That is what they started with. At 
least they had the good conscience to 
change the title. I thought maybe it 
was a gimmick, but I will give them 
credit for conscience. You will find this 
bill over on the House side, "To regu
late interstate commerce by providing 
for a uniform product liability law." 
But when you get over to the Senate 
side it is some kind of fairness act they 
call it now. They at least got away 
from the uniformity, not trying to con
tinue that particular charade. "This 
act may be cited as 'The Product Li
ability Fairness Act Of 1995.'" 

So we have the amendment relative 
to fees and instituting regulatory 
measures-bureaucracy at its worst. I 
have time to practice law but not to 
keep all the records. I have a simple, 
clear-cut contingent fee. I assume all 
the costs, assume all the expenses, as
sume all the bills for the doctors, the 
witnesses, assume all the printing 
measures for the transcript of the 
record, the appeal record and every
thing else of that kind going up to the 
court-I assume all of those. And when 
I get through, if we win then we get the 
third. If we lose we get nothing and I 
have paid all the bills. 

It goes right to the heart of the mis
understanding of the distinguished 
Senator from West Virginia, Senator 
ROCKEFELLER, when he talks about 
delays, the trial lawyers delay. Heav
ens above, you get 10 or 15 of these 
cases you have backed up in the office 
thousands of dollars of cost and hours 
spent and never paid for. Billable 
hours? I never had a client with 
billable hours in 20 years of law prac
tice, but you got that backed up. It is 
in my interests to bring that to a con
clusion. I have to move on these cases. 
We are not trying to delay. 

The ones who can sit up in the ivory 
tower on the 32d floor with the mahog
any walls and Persian rugs and all the 
secretaries running around and all the 
investigators and you press buttons 
and say "Well, yes, I am having this 
coffee but mark it down as thinking. 
Give me another billable hour.'' 

Come on. You are worried about law
yers and their fees? Let us get to the 
defense counsel that is running up the 
majority of the costs. He is absolutely 
wrong. He is not for the consumers, the 
Senator from West Virginia. They are 
getting their money. They are not 
complaining. And they are getting the 
majority of it. When it comes to who 
gets the majority of the fees, plaintiff 
or the defendant, the defendants do. 
The national insurance study, we put it 

in the committee report, shows they 
are the ones running up the costs. We 
have no time or interest in running up 
any kind of costs whatever. 

It is a proud thing in America that 
the poor and middle class can get com
petent representation. It has worked. 
It continues to work. It is not a na
tional problem. They never have had a 
hearing in any particular body about 
lawyers' fees. But if that is the game, 
then when we take up medical mal
practice we will go into doctors' fees. 
And we will try these amendments and 
initiatives that they have because they 
cannot prove their case otherwise. I 
wait for the distinguished Senators 
from Kentucky and Michigan to show 
me the series of cases in product liabil
ity where there was not any, as the 
title says here, "equity in legal fees." 

I retain the remainder of my time. 
The PRESIDING OFFICER. The dis

tinguished Senator from South Caro
lina retains the remainder of his time. 
It is 11 minutes. 

The distinguished Senator from 
Michigan is recognized. 

AMENDMENT NO. 597, AS MODIFIED, TO 
AMENDMENT NO. 596 

Mr. ABRAHAM. Mr. President, I 
yield myself such time as I desire. 

Mr. President, following discussions 
with my colleague from Sou th Caro
lina, and the managers, I ask unani
mous consent to modify the underlying 
first-degree amendment. I send the 
modification to the desk. 

The PRESIDING OFFICER. Is there 
objection to that modification? 

Mr. HOLLINGS. No objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The amendment (No. 597), as modi

fied, to amendment No. 596, is as fol
lows: 

At the end of the amendment add the fol
lowing new title: 

TITLE ill-EQUITY IN LEGAL FEES 
SEC. 301. EQUITY IN LEGAL FEES. 

(a) DISCLOSURE OF ATTORNEY'S FEES INFOR
MATION.-

(1) DEFINITIONS.-For purposes of this sub
section-

(A) the term "attorney" means any natu
ral person, professional law association, cor
poration, or partnership authorized under 
applicable State law to practice law; 

(B) the term "attorney's services" means 
the professional advice or counseling of or 
representation by an attorney, but such term 
shall not include other assistance incurred, 
directly or indirectly, in connection with an 
attorney's services, such as administrative 
or secretarial assistance, overhead, travel 
expenses, witness fees, or preparation by a 
person other than the attorney of any study, 
analysis, report, or test; 

(C) the term "party" means any person 
who retains an attorney in connection with a 
civil action arising under any Federal law or 
in any diversity action in Federal court; 

(D) the term "contingent fee" means the 
cost or price of an attorney's services deter
mined by applying a specified percentage, 
which may be a firm fixed percentage, a 
graduated or sliding percentage, or any com
bination thereof, to the amount of the settle
ment or judgment obtained; 

(E) the term "hourly fee" means the cost 
or price per hour of an attorney's services; 

(F) the term "initial meeting" means the 
first conference or discussion between the 
party and the attorney, whether by tele
phone or in person, concerning the details, 
facts, or basis of the claim; and 

(G) the term "retain" means the act of a 
claimant in engaging an attorney's services, 
whether by express or implied agreement, by 
seeking and obtaining the attorney's serv
ices. 

(2) DISCLOSURE AT INITIAL MEETING.-
(A) IN GENERAL.-An attorney retained by 

a party shall, at the initial meeting, disclose 
to the party the party's right to receive a 
written statement of the information de
scribed under paragraph (3). 

(B) WAIVER AND EXTENSION.-The party, in 
writing, may-

(i) waive the right to receive the statement 
required under subparagraph (A); or 

(ii) extend the 30-day period referred to 
under paragraph (3). 

(3) INFORMATION AFTER INITIAL MEETING.
Subject to paragraph (2)(B), within 30 days 
after the initial meeting, an attorney re
tained by a party shall provide a written 
statement to the party containing-

(A) the estimated number of hours of the 
attorney's services that will be spent-

(i) settling or attempting to settle the 
claim or action; and 

(ii) handling the claim through trial; 
(B) the basis of the attorney's fee for serv

ices (such as a contingent, hourly, or flat fee 
basis) and any conditions, limitations, re
strictions, or other qualifications on the fee 
the attorney determines are appropriate; and 

(C) the contingent fee, hourly fee, or flat 
fee the attorney will charge the client. 

(4) INFORMATION AFTER SETTLEMENT.-
(A) IN GENERAL.-An attorney retained by 

a party shall, within a reasonable time not 
later than 30 days after the date on which 
the claim or action is finally settled or adju
dicated, provide a written statement to the 
party containing-

(!) the actual number of hours of the attor
ney's services in connection with the claim; 

(ii) the total amount of the fee for the at
torney's services in connection with the 
claim; and 

(iii) the actual fee per hour of the attor
ney's services in connection with the claim, 
determined by dividing the total amount of 
the fee by the actual number of hours of at
torney's services. 

(B) WAIVER AND EXTENSION.-A client. in 
writing, may-

(i) waive the right to receive the statement 
required under subparagraph (A); or 

(ii) extend the 30-day period referred to 
under subparagraph (B). 

(5) FAILURE TO DISCLOSE.-Except with re
gard to a party who provides a waiver under 
paragraph (2)(B) or (4)(B), a party to whom 
an attorney fails to disclose information re
quired by this section may withhold 10 per
cent of the fee and file a civil action for dam
ages in the court in which the claim or ac
tion was filed or could have been filed. 

(6) OTHER REMEDIES.-This subsection shall 
supplement and not supplant any other 
available remedies or penalties. 

(b) EFFECTIVE DATE.-This title shall take 
effect and apply to claims or actions filed on 
and after the date occurring 30 days after the 
date of enactment of this Act. 

Mr. ABRAHAM. Mr. President, the 
distinguished Senator from South 
Carolina indicated, as we discussed the 
effect of the modification, it is to cor
rect the transpositional error that 
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took place when we took language 
from another piece of legislation and 
created this amendment. My intent 
was, and remains, to apply the amend
ment that I offered initially, not just 
to the clients of plaintiffs' attorneys 
but to the clients of defense attorneys 
as well. That is the purpose of the 
modification, to fundamentally change 
the word from "claimant" to "party" 
so it would apply to all cases. 

Mr. President, what I would like to 
do is talk briefly about why this 
amendment was offered initially and to 
clarify some ambiguities and some 
misunderstandings that appeared to 
exist and comment a little bit about 
the merits of the amendment. 

First of all, let me begin by saying 
that I am an attorney, as is the Sen
ator from South Carolina and many 
other Members of this body. I respect 
my colleagues who are lawyers. I re
spect the attorneys who practice in my 
State and those who practice in the 
other States. I believe most lawyers 
are doing an outstanding job, and I 
think that consequently the amend
ment I am offering is not going to real
ly have much effect on the overwhelm
ing percentage of attorneys in Amer
ica. In fact, the goal of my amendment 
is essentially to eliminate bad prac
tices undertaken by some attorneys 
who do not attempt to keep their cli
ents well informed as to the arrange
ments into which they enter. 

Often we have, particularly in cases 
where clients who are less experienced 
in the legal system, clients who are un
sophisticated about the ways in which 
attorney-client relationships work, we 
have situations where clients are less 
informed than they should be about the 
arrangements they are entering into. 
Such is the case when I go to have my 
television or my automobile repaired 
and inquire ahead of time for some as
sessment of what the cost will be and 
what is wrong with the car or the tele
vision set. I think many clients of at
torneys need similar help to make in
formed decisions about the types of ar
rangements that they will enter into. 

That is basically the purpose of my 
amendment. People are unhappy in my 
State and elsewhere with respect to the 
way the current system of legal fees is 
entered into. 

Just to mention a couple of cases in 
point, I recently received a letter from 
a Michigan resident who wrote that the 
U.S. District Court for the Northern 
District of Illinois had just notified 
him that he was included in a class ac
tion case, and the court soon would be 
holding a hearing whether to give final 
approval to a settlement with Chrysler 
Corp. under the proposed settlement. 
Under the alleged defect in the Chrys
ler credit leases, each class member 
was going to be paid between $2 and 
$2.50. The attorney who brought the 
case would be paid up to $175,000. Under 
this agreement, the lawyer would get 

enough money to buy a big, new house. 
The victims would get enough to buy a 
Big Mac. 

That struck me as hardly the kind of 
appropriate practice that we should 
tolerate without the clients having full 
information as they become engaged in 
the matter. That is the reason a num
ber of organizations that represent 
consumers have called for the kind of 
amendment which I am offering here 
today. 

Bill Pride, the executive director of 
an organization of Americans who are 
for legal reform-and the only 
consumer group, I might add, that has 
publicly stated that it accepts no 
money from big business, supports dis
closure of attorney fees, and the sort of 
approach I am taking with this amend
ment-recently testified before the 
House Judiciary Subcommittee on 
Courts and Intellectual Property. He 
stated that because of its complexity 
and expense of lawyers, the legal sys
tem is inaccessible to more than half 
the population when they have legal 
problems. For low-income people, legal 
help is almost nonexistent except for 
the most poor, who qualify for legal 
aid. Millions of middle-income people 
cannot get any help from lawyers for 
simple remedies because of the com
plex and expensive and intimidating 
procedures established by the legal 
profession. 

He went on to indicate the need for 
reform. One of the reforms that his or
ganization supports is the kind of fee 
disclosure proposal which I am offering 
here today because of its potential 
value to the clients as they enter into 
legal relationships and negotiate fees. 

So indeed there are people who are 
not satisfied with the information they 
have with regard to entering into legal 
arrangements and who are not sophis
ticated enough in dealing with entering 
into those relations to enter into them 
in a knowledgeable way, or to even 
know what their options are. 

My coming here today is not to argue 
that fees are too high or too low or 
wrong or right. I did not come before 
the Senate with this amendment to af
fect the fees that are paid. What I came 
here for was to try to provide a system 
by which fee arrangements would be 
entered into by the less sophisticated 
among us on a knowledgeable basis. 

The requirements I am suggesting in 
the amendment I believe are both sim
ple and fundamentally fair. Without 
going into all of the details again, as I 
did yesterday, basically the amend
ment requires attorney&-and under 
the modification, this will be for the 
defense as well as for plaintiffs' coun
sel-prior to the entering into an ar
rangement to provide the potential cli
ent with information as to an esti
mated amount of time that would be 
involved in handling the matter with 
an explanation of the various options 
available as far as the nature of the ar-

rangements that would be entered into, 
whether it would be hourly billing, or a 
national fee, or a contingent fee, and 
then an explanation as to the type of 
fee as well as the specific amounts that 
would be employed; in other words, the 
per-hour amount, the contingent per
centage, or the national fee. Following 
completion of the matter, a similar 
kind of accounting would take place in 
which the actual hours would be made 
available to the client, the amount of 
the fee which was ultimately cal
culated or charged, and then the com
putation of what the hourly rate would 
be. 

I recognize that for some small law 
firms, this may be more burdensome 
than for others. But like the Senator 
from South Carolina, who I gathered 
was in a small firm at one time in his 
career, I began my legal career when I 
left law school in a small firm in Lan
sing, Ml. We did not have a lot of fancy 
computer equipment or access to ac
countants. But we did maintain a pret
ty good recordkeeping of our own ef
forts and the hours that we put in on 
matters, regardless of the nature of 
those matters because, simply, we 
thought it was to be able to operate 
our offices in an efficient fashion, as 
well as to serve our clients better and 

· to be able to satisfy requests of this 
sort if they were to come from clients 
who knew their rights included the 
ability to make such requests. But I 
will add a few other points. 

The amount that I am offering has 
several options in it. One is a waiver 
option. Clients may, under the amend
ment, waive their rights to this infor
mation either preliminary to or follow
ing the transaction of a legal matter. 
It does not require, therefore, that in 
each case the attorney provide this in
formation. 

Second, I think it is very consistent 
with a recent formal opinion, formal 
opinion No. 94-389, addressing attor
neys' contingent fees, which was re
cently entered into by the American 
Bar Association Standing Committee 
on Ethics and Professional Responsibil
ity. That section, at page 7, said that, 
among other things, regardless of 
whether the lawyer and the prospective 
client, or both, are initially inclined 
toward a contingent fee, the nature 
and details of the compensation ar
rangement should be fully discussed by 
the lawyer and client before any final 
agreement is reached. 

It went on to say that among the fac
tors that should be considered and dis
cussed are the following: The likeli
hood of success, the likely amount of 
recovery or savings if the case is suc
cessful, the possibility of an award ex
emplary or multiple damages, and on 
and on. And included in the things that 
were recommended was the amount of 
time that is likely to be invested by 
the lawyer. 

In other words, the proposal I am 
making is not the only one that I think 
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many lawyers already follow. It is also 
something which the American Bar As
sociation, which may be on different 
sides of other parts of this pending leg
islation, has in its own recent opinion 
suggested ought to be followed. 

Finally, I will just say that we are 
not in this legislation telling the 
States what to do. This amendment is 
limited to actions within the Federal 
court; in short, within the purview of 
what I believe is the appropriate pur
view of this Congress in determining 
the areas in which we might apply 
these types of regulations; in short, the 
matters before our Federal courts. 

So I would just conclude by saying 
that when I proposed this and brought 
it to the floor, I really did it with a be
lief it essentially was a matter which 
would give consumers more informa
tion, a right to know what the legal 
fees they were entering would be like, 
what they should anticipate, what 
their options were, an accounting for 
those fees. In no way was it my inten
tion to cast aspersions on the legal pro
fession. Certainly it was not my inten
tion to be critical of the many fine law
yers who are referenced by the speech 
of the Senator from South Carolina. I 
hope that was not the case. 

We are always hearing in the Con
gress the concerns that virtually all of 
us have I think about consumers, about 
the interest of consumers, about the 
interests of people who are frequently 
finding themselves in a disadvantaged 
position with respect to big business, 
with respect to big Government, with 
respect to other big institutions. Many 
of those individuals find themselves 
from time to time in circumstances 
where they would like to litigate a con
cern or defend one. If they are not well 
informed, it seems to me they are at an 
even greater disadvantage, and I be
lieve that this amendment provides a 
chance to help them and at the same 
time improve the legal system. 

It is the case that there is a lot of 
criticism about lawyers and the way 
the legal system works. One of the rea
sons this legislation on product liabil
ity was generated obviously was be
cause of concerns about the system. I 
do not want to kill all the lawyers. I 
wish to improve the legal system. I 
think by eliminating from the many 
concerns people have the concern that 
they are brought into legal arrange
ments without the full knowledge of 
their options, without the full account
ing of the time and the dollars in
volved, that it would substantially im
prove the system and the way it func
tions. 

Finally, as I said a little earlier, I 
think we are asking here lawyers to do 
nothing more than we ask of many 
other professionals in many other serv
ice parts of the economy. As I men
tioned, when I go to the auto shop with 
a car problem, I am given information 
as to what is likely to be wrong, what 

the likely cost of repairs are, and so 
on, so that I can make an informed de
cision whether I wish to pursue repair. 

We are told that it is harder to do 
that in this context because it is a 
more complex area, and I agree it is 
more complex. But I think, because of 
its complexity, because it is a more dif
ficult area, that is all the more reason 
why we should try to get the people 
who come into this often intimidating 
setting the sort of information that 
would allow them to make knowledge
able decisions. That is the purpose of 
my amendment. 

At this time, Mr. President, I reserve 
the remainder of whatever time I have 
remaining. 

The PRESIDING OFFICER. The Sen
ator from Michigan has 17 minutes re
maining. 

Who yields the Senator from West 
Virginia time? 

Mr. ROCKEFELLER. Mr. President, I 
yield myself time. 

The PRESIDING OFFICER. The Sen
ator from West Virginia is recognized. 

Mr. ROCKEFELLER. Mr. President, 
at 6 o'clock, we are going to have two 
votes, and as the Democratic manager 
of this bill I wanted to alert colleagues 
on both sides as to the plan that the 
Senator from Washington [Mr. GoRTON] 
and myself have, what we are going to 
do so that Senators might be appraised 
of the situation. 

The PRESIDING OFFICER. Will the 
Senator suspend for a moment. Since 
we are under a time agreement, the 
Chair asks who yields the Senator from 
West Virginia time? 

Mr. ROCKEFELLER. I yield myself 3 
minutes. 

The PRESIDING OFFICER. The time 
remaining is divided between--

Mr. ABRAHAM. Mr. President, I so 
yield. 

The PRESIDING OFFICER. The Sen
ator from Michigan yields the Senator 
from West Virginia time. The Senator 
from West Virginia is recognized. 

Mr. ROCKEFELLER. Again, I want 
to let my colleagues know of the si tua
tion and what Senator GORTON and I 
will do at 6 o'clock. We are here to con
sider repairing something called the 
product liability bill. We are not here 
to determine the hourly rates of law
yers. We are not here to do a variety of 
other things. 

Therefore, the Senator from Wash
ington will move to table the amend
ment of the Senator from South Caro
lina, and I will move to table the 
amendment of the Senator from Michi
gan. 

We are not here, again, to determine 
how lawyers' fees should be publicized. 
That is my reason. I understand the in
terest that both Senators have in rais
ing these questions. But I want the 
Senate to consider a . bill that has been 
the subject of hearings, close scrutiny, 
and careful work, and that is called the 
product liability bill. I do not think 

this bill is the bill to use as a vehicle 
for regulating the fees of lawyers, tell
ing them how to publicize their fees or 
intervening into the lawyer/client rela
tionship. 

In moving to table these amend
ments, the managers and authors of 
this bill want to make a point, how
ever. We are discouraging, actively dis
couraging amendments outside the 
scope of the product liability bill itself. 
We welcome constructive revisions to 
this bill within the context of the bill, 
but we do not welcome the phenome
non of loading up on this bill for the 
purpose of making points, some of 
which might be valid, but we just do 
not want to do that. And we do not 
want to have amendments scoring 
points against lawyers. 

So we are here to do the serious work 
of the product liability bill, and I want 
my colleagues to be informed as to how 
the managers will proceed. 

I thank the Senator from Michigan 
and I thank the Presiding Officer. 

The PRESIDING OFFICER. The Sen
ator from Michigan retains 14% min
utes. The Senator from South Carolina 
has 11 minutes remaining. 

Who seeks recognition? The Senator 
from South Carolina is recognized. 

Mr. HOLLINGS. I thank the distin
guished President. 

Mr. President, I am trying to find-I 
thought we had found it. After the day 
was over last evening, I went back to 
my office and I said on that airline 
case, several airlines really of over
charging, and the lawyers steamed up a 
class action, and as the distinguished 
Senator from Michigan reported in a 
letter to the colleagues, the lawyers 
got some $16 million and others got 
coupons worth $20 or $25, one of my sec
retaries said, "Yes, that got lost in the 
mail. You had a chance to do it." But 
I said I never heard it, but I had plenty 
of money left on the table, I guess, be
cause I never knew anything about the 
case. So a young attorney in my office 
said, "Well, I denied knowing anything 
about the case, but I got $150 when I 
got notice." I said, "Well, who are the 
lawyers?" He said, "I don't care. I do 
not know who the lawyers were and 
don't care. They got me some money." 

Now, no one is complaining about the 
lawyers and no one is inventing equity. 
The truth of the matter is we had some 
15 years ago, I say to the Senator from 
Michigan, a big debate about the Fed
eral Trade Commission coming in and 
regulating attorneys and attorneys' 
fees and everything else of that kind. 

And we can have the hearings again 
and come back and go over that thing. 
But in the last dozen years we have not 
had hearings on this. The best the Sen
ator from Michigan refers to is a letter 
from Michigan about a class action and 
one gentleman over on the House side 
who testified supporting disclosure of 
fees. I hope he does support disclosure 
of fees. All of us at the bar do. 
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Here I hold in my hand "Model Rules 

of Professional Conduct and the Code 
of Judicial Conduct" from the Center 
of Professional Responsibility of the 
American Bar Association. And we 
practice under this. And it has on page 
18 rule 15 about the fees and it runs 
down-I do not want to spend all my 
time, but it has not only the time and 
labor required, much better than the 
amendment of the Senator from Michi
gan, the amount involved, the time 
limitations, the nature and length of 
professional relationship, the experi
ence, whether the fee is fixed or contin
gent, right on down, all in writing. 

I never have found that client-I 
guess that is the nice experience of 
mine-complain to me about the han
dling of product liability. 

And we have had it up five times be
fore the Commerce Committee, five 
times with hearings, five times the re
port and we had every ramification 
that you can think of on product liabil
ity, and here we come again and with
out ever having any testimony whatso
ever or the subject raised about fees, a 
Senator or a couple say, well, let us go 
to lawyers. We cannot get them on the 
Girl Scouts or the Little League. We 
cannot get them about their former 
colleague going broke. 

There is no litigation explosion. The 
only explosion is businesses suing busi
nesses. And after all, remember, we are 
representing consumers. Now, if any
body believes that, I happen to rep
resent the consumers in this instance 
and not the manufacturers. They are 
trying to take advantage here, when 
we are talking about welfare reform, 
making the recipients more respon
sible, we are going backward and say
ing manufacturers be more irrespon
sible. We have got a long litany in this 
debate about the good in America for 
the safety of products. We can count on 
it. It redounds to our safety and our 
health; we almost take it for granted. 
Where there have been some adjust
ments, the States have taken care of 
it. But fees, the equity in fees, to as
sume that there is not any and that 
you need to pass a law in Congress to 
get it is ludicrous, really laughable. 

I mean any lawyer go down here, or 
anybody else, to my billable hours 
friends. They will tell you the Amer
ican Bar and everything else like that. 
They do have an understanding with 
the billable hours. They like it. The 
phone rings. "Wait a minute." "There 
is another $25. I answered the phone." 

"You got a copy of that? Twenty-five 
cents for every copy. Run some extra 
copies. We have to pay for the copy ma
chine." 

"Put a little fee on the computer." 
Senator ABRAHAM and I can get com

puters now. Put fees on those. Little 
internal fees for computers, like these 
MRI's at the hospitals, paid for five or 
six times. They have bought every 
computer downtown 10 or 15 times with 
little fees on the computers. 

Lawyers know how to look at these. 
I am one trying to look out for the cli
ents. Let us not diminish the rights of 
the clients. 

I can tell you now, yes, in Henry VI, 
Dick the butcher says, yes, that the 
first thing we must do is kill all the 
lawyers. That was not, in a sense, a de
meaning or pejorative term. He was 
saying, if tyranny was to succeed, the 
tyrants must first kill the lawyers. 
And if demagoguery is going to persist 
and succeed, then we are going to have 
to get rid of all the lawyers who are 
going to expose the demagoguery that 
is going on in our Government today. 

I can tell you here and now, I am 
proud of that expression "Kill all the 
lawyers," because it is the best of all 
compliments. We stand in the way of 
the takeover of the big business and 
the clients that have kept this going 
for 15 years, again and again and again 
and again, with commitments and elec
tions and everything else working. And 
it is that poor, injured client in middle
class America, they cannot pay any 
billable hours, so they come in. 

And, yes, you know, no matter how 
thin the pancake, there are two sides 
to every pancake and every question. 
And you do not have a sure shot. You 
have to get all 12 jurors. You do not try 
a case and get a majority vote as we do 
in the Senate. You have to get a unani
mous vote by the greater weight of the 
preponderance of the evidence, or for 
punitive, willful misconduct, by the 
greater weight of the preponderance of 
the evidence. 

Do not act as though there is a prob
lem out there with respect to the trial 
of cases. If there is runaway verdicts, it 
is businesses suing businesses upon 
suing businesses upon suing businesses. 
They love to come all dressed up and 
go in the boardroom and say, "Well, 
take them on." Of course, the lawyers, 
billable hours, "Hot dog. That will 
take care of the family and send my 
boy through college during the next 4 
years. Billable hours, whoopee. We had 
a board meeting today, and let me tell 
you who we are going to sue. I have no 
idea if they are going to win it, but it 
will take care of me." 

That is what has been going on in the 
courtroom and cluttering it up, and 
not these tort claims because, yes, 
they are more safe. There is less in
jury, and if there is less injury, there is 
less tortuous injury. 

I cannot understand the logic of the 
Senator from West Virginia, who uses 
his hands up and down, whatever it is. 
It is not relevant whatsoever, or not 
responsive. 

I retain the remainder of my time. 
The PRESIDING OFFICER. The Sen

ator from South Carolina retains the 
remainder of his time. He has a little 
over 2 minutes remaining. 

Who seeks recognition? 
Mr. ABRAHAM addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Michigan is recognized. 

Mr. ABRAHAM. I yield myself such 
time as I desire. 

Mr. President, I just want to reit
erate a couple of points I made. The 
purpose of the amendment which I 
have offered is not defined to affect 
legal fees. In fact, it is the second-de
gree amendment that the Senator from 
South Carolina has offered which 
would attempt to put constraints on 
those fees. 

Again I express, all I am trying to do 
is provide information, both before as 
well as after the entering into of a 
legal arrangement between clients and 
their attorneys. 

I think the descriptions of such an 
amendment as being overly bureau
cratic and so on is really inconsistent 
with several facts. First, the fact is 
that whether it is the distinguished 
Senator from South Carolina or other 
Members of this Chamber who are at
torneys that I have spoken to on this 
or heard from about it-and I have 
heard from several-virtually to a per
son, they indicate that in one way or 
another they already perform the func
tion of information and transmission 
that we are talking about. 

The attorneys in my State who have 
talked to me prior to the offering of 
this amendment and since have like
wise said that in their current arrange
ments, they provide similar informa
tion. But they all acknowledge, at 
least the ones in my State, that there 
are people in the practice of law who do 
not. And the people who are unfortu
nate victims in these situations are the 
less knowledgeable, the people who are 
less familiar with the legal process and 
what their rights are when they enter 
into these kinds of arrangements. They 
frequently are in a disadvantaged posi
tion because they are the victim of an 
injury or a harm and in a disadvan
taged position because they are intimi
dated entering into the legal process it
self. 

Again, I stress that this is really, in 
my judgment, a choice between helping 
consumers or inconveniencing those at
torneys who do not follow the various 
American Bar Association and State 
bar association guidelines that both 
the Senator from South Carolina and I 
have referred to or the practices of 
most attorneys. 

It seems to me that to inconvenience 
those attorneys who do not feel it is 
their responsibility to at least inform 
their clients as to the kind of fee ar
rangements they are going to enter 
into and the likely amount of time in
volved, as well as to inform them after 
the fact of what the costs are and how 
much time was involved, to worry 
about inconveniencing them rather 
than worrying about protecting those 
consumers of legal services that are at 
least the victims I am trying to help 
with this legislation is to have the bal
ance struck the wrong way. 

So, for that reason, I believe the 
amendment makes sense. 
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I would also just reference back to 

the example we used yesterday that 
was in a letter we sent around regard
ing the airline matter. It was brought 
to my attention by an article in the 
Washington Post. The article was writ
ten from the perspective of one of the 
various people who were part of the 
class of people that were affected and 
received these awards. It was not a 
complimentary position that was 
taken by that plaintiff. It was a posi
tion of somebody who apparently was 
representative of a lot of other plain
tiffs that were not happy. They were 
unhappy with the outcome. That is 
often the case. I think it is particularly 
the case when people have no informa
tion as to what the fee structures will 
be. And for that reason, I think the 
amendment that I am offering, as I 
say, will help consumers. 

It may prove to be an inconvenience 
for some attorneys, but those attor
neys who will be inconvenienced are 
the ones who are not following the 
kinds of practices and recommenda
tions of the bar association as are 
those of the profession who I think are 
doing an outstanding job. 

Mr. President, I reserve the remain
der of my time. 

The PRESIDING OFFICER. The Sen
ator from Michigan reserves the re
mainder of his time. He has 10 minutes 
and 42 seconds remaining. 

Who seeks recognition? 
Mr. HOLLINGS addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from South Carolina is recognized. 
Mr. HOLLINGS. Mr. President, just 

in the minute or so that I have remain
ing, I ask unanimous consent to have 
printed in the RECORD the full text of 
this Monday edition. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Mar. 20, 1995] 
IN SETI'LING WITH AIRLINES, THERE'S No 

FREE RIDE; COUPONS FOR TR.A VELERS, $16 
MILLION FOR LA WYERS 

(By Anthony Faiola) 
When a number of the nation's major air

lines agreed to settle a price-fixing lawsuit 
by offering passengers discount coupons on 
air fares, it looked as if the flying public was 
getting a plum. 

But passengers soon discovered, after the 
coupons arrived in January, that there 
would be no free rides because the terms of 
the settlement limited savings on any one 
trip. 

Meanwhile, the airlines--defendants in the 
class-action lawsuit that led to the settle
ment--found themselves with a wonderful 
marketing tool. Although the coupons had a 
total face value of $438 million, they could be 
redeemed only a few dollars at a time. 

And the lawyers who represented the mem
bers of the class in the suit were the ones to 
make real money-$16,012,500. 

The legal fees and the limited benefits to 
the flying consumers have led many travel 
and legal experts, including the federal judge 
in Atlanta who signed the settlement, to 
label this a "lawyers' case." 

"Defendant and plaintiff attorneys have 
learned to fall in line 'with each other" in 
class-action cases, said Cornish Hitchcock, 
an attorney with Washington consumer ac
tivist group Public Citizen. "A sweet settle
ment deal for the defendants can be cut, and 
the plaintiffs can g;et their huge attorneys' 
fees, then everyone is happy. Everyone, that 
is, except for the class," he said. Hitchcock 
was among those who argued for lower legal 
fees in the case. 

The 4.2 million plaintiffs in the airline case 
had little choice in who represented them. 
Thirty-seven law firms nationwide raced to 
file antitrust suits on behalf of air travelers, 
then went in search of a class of clients. 

Five firms, in particular, came away with 
the most in fees, court documents showed. 
They included the offices of the four lawyers 
who chaired the steering committee rep
resenting the plaintiffs and the Atlanta firm 
that oversaw the administration of the case. 

In Washington, the firm Cohen, Milstein, 
Hausfeld & Toll received $326,912,08. In Phila
delphia, considered by legal experts as the 
power center of class-action firms, Fine, 
Kaplan and Black received $155,685.75; Cohen, 
Shapiro, Polisher, Shiekman and Cohen re
ceived $261,117.03; and Kohn, Nast, Savett, 
Klein & Graf received $382,277.14. In Atlanta, 
the firm Carr, Tabb & Pope received 
$504,980.16, according to court records. 

Attorneys calculated the awards based on 
an estimate that 2.3 million travelers would 
request coupons. Instead, almost double that 
number responded, which led to lower awards 
for all plaintiffs. 

FRUSTRATION FOR TRAVELERS 
The coupons cannot be used for flights dur

ing certain blackout dates and cannot be 
pooled for significant discounts. The largest 
discount on a $240 ticket, for instance, is $10. 

Travelers such as Adams Morgan resident 
Geraldine Triana, one of 4.2 million pas
sengers who gathered years-old flight re
ceipts in the hopes of gaining an award, said 
the case amounted to frustration and wasted 
time. 

Triana, who flies primarily between Long 
Island and Washington on fares of less than 
$200, doubts she'll get much use from her 
four coupons, each valued at $25. To get a 
full $25 credit, she has to buy a ticket worth 
at least $250. 

"Where is the justice in that?" she said. 
The coupons do offer sufficient incentive 

that consumers want to use them, making 
them an effective marketing tool for the air
lines. In fact, Alaska Airlines, one of the few 
large carriers not named in the original case, 
asked to be a defendant when it learned of 
the coupon program and was accommodated. 

"The airlines using those coupons are 
going to see substantial additional ticket 
sales because of them," said Louis Cancelmi, 
a spokesman for Alaska Air. "We asked to be 
named in the case because, once we saw the 
settlement, we realized it was to our com
petitive disadvantage not to do so." 

Spokesmen for the other defendant air
lines-American, Continental, Delta, North
west, TWA, United and USAir-cited the 
court-approved agreement that provided the 
coupons and declined to comment further. 
Under the agreement, the defendant airlines 
did not admit fault. Eastern and Pan Amer
ican World Airways, both now defunct as op
erating entities, also were among the origi
nal defendants. 

In her Philadelphia office, Dianne Nast, 
one of four lawyers who served as co-chair of 
the plaintiffs' committee, said that the 4.2 
million plaintiffs "should be satisfied" with 
what they got. Coupons, she said, "are better 
than nothing." 

"Just because a settlement may benefit a 
defendant doesn't mean it won't benefit the 
plaintiff; that's not logical," said Nast, a 
partner in Philadelphia's Kohn, Nast, Savett,. 
Klein & Graf. She now is working on class
action cases against tobacco and silicon
breast implant manufacturers. 

BEST JOB POSSIBLE 
Nast said she and her colleagues expended 

thousands of hours of legal time wrangling 
against some of the best corporate attorneys 
in the business. Class-action cases, she said, 
remain the best way to bring together scores 
of people commonly wronged, but who could 
never gain retribution on their own. 

"Considering the circumstances, we did the 
best job possible," Nast said. "I don't feel 
the fees were too high. In fact, in this case, 
I would say they were low." 

The lawyers had asked for $24 million in 
fees and expenses. The federal judge in the 
case lowered that amount to slightly more 
than $16 million. 

The case started in the shadow of Washing
ton Dulles International Airport, where the 
Airline Tariff Publishing Co. (ATP) has its 
headquarters. 

The company is owned by 30 domestic and 
international air carriers and was created by 
the airline industry to distribute fares to 
travel agencies through one database. 

But in 1989, the U.S. Justice Department 
was alerted by reports in the aviation trade 
press of suspicions that the database was 
being used for electronic fare negotiations 
among its member carriers. 

Mark Schechter, deputy director of oper
ations for the department's antitrust divi
sion, said an investigation was begun in the 
summer of 1989. Schechter said the Justice 
Department believed the airlines were com
paring fares through the computer system 
before they were listed on travel agents' 
computers. 

For example, according to Justice Depart
ment interrogatories filed in connection 
with its case, United Airlines inserted a 
"proposed" fare into the ATP computer on 
Dec. 15, 1988, that would increase prices by 
$15 between Chicago and several cities. Two 
weeks later American, Braniff, Continental, 
Delta, Northwest, TWA, USAir and Pied
mont, which later merged into USAir, also 
posted "proposed" increased fares in the 
computer, matching United's and essentially 
ratifying its increase. On Jan. 14 all these 
airlines implemented the suggested $15 in
crease. 

On Dec. 21, 1992, the department filed a 
civil antitrust suit against most major air
lines in U.S. District Court. The Justice De
partment settled its case with the airlines 
last March. The airlines agreed to stop using 
the database to compare fares but did not 
admit fault. 

"This was a major case, probably the most 
important civil antitrust case brought since 
AT&T," Schechter said. "It was hotly con
tested and hotly litigated, there were nine 
defendants out there and each of them had 
top legal talent, they were very well rep
resented and ready for a fight." 

On June 28, 1990, long before the Justice 
Department settlement, lawyer Nast read 
about the department's investigation in the 
Wall Street Journal. She immediately asked 
her Philadelphia firm's researchers 't<Jbegirr 
investigating. 

Dozens of other lawyers saw the Journal 
story too and launched their own investiga
tions. In Washington, Philadelphia, Atlanta, 
San Francisco and more than a dozen other 
cities, firms specializing in class-action liti
gation rushe~ in. 
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"I had heard some things, you know, some 

hints at Washington parties, that this airline 
case was brewing," said Jerry Cohen, a 
Washington lawyer who was co-lead counsel 
on the case. Cohen is a former member of the 
Senate antitrust and monopoly subcommit
tee and his firm, Cohen, Milstein, Hausfeld & 
Toll, played a key legal role in the Exxon 
Valdez case. The tanker Exxon Valdez ran 
aground in 1989 in Alaska's Prince William 
Sound, spilling 10 million gallons of oil. 

"But when we saw the Journal article, we 
assigned a couple of people to look into it, 
and we prepared a complaint. Before we 
filed, we talked to several other law firms to 
find out how they were going to handle it." 

By August, 37 firms had filed suits. 
The attorneys, Cohen said, used a com

plicated formula to quantify the airlines' li
ability, and came up with a total of $3 bil
lion. 

"These lawyers don't waste their time on 
the small stuff," said Laurance Schonbrun, a 
San Francisco attorney who argued before 
the court that the plaintiffs' attorneys 
should be paid in coupons, not cash, because 
that's what they won for their clients. 

When the suits were filed, attorneys listed 
specific individuals as plaintiffs. These plain
tiffs were, in many cases, friends or pre-ex
isting clients of the law firms, said Federal 
District Judge Marvin Shoob, who presided 
over the case in Atlanta. 

The 42 named plaintiffs took home as much 
as $5,000 each, for a total of $142,500. They 
were the only members of the plaintiffs to 
receive money, court records show. 

Judah I. Labovitz, also a co-chair in the 
case, said the 42 plaintiffs "are more than 
just names on a piece of paper." His law 
firm's plaintiff was a longtime friend and cli
ent, Labovitz said. "He dug up his travel 
records and gave a deposition. The entire 
class benefited from his actions, why 
shouldn't he get some money?" Labovitz 
said. 

In September 1990 the cases were consoli
dated in Atlanta and a steering committee 
was established to coordinate the efforts of 
the 37 law firms. Some of the largest and 
best-known firms became the leaders and 
Nast, Labovitz, Cohen and Philadelphia at
torney Allen D. Black became co-chairs. 

COUPONS, NOT CASH 

Several factors pushed the parties toward a 
settlement with coupons rather than cash, 
attorneys for both the airlines and the plain
tiffs said. 

The airline industry was in financial chaos 
in the midst of a recession that would see it 
lose more than $10 billion over three years. If 
the case were won and cash settlements were 
huge, it could bankrupt the industry, law
yers for both the plaintiffs and the airlines 
agreed. 

Meanwhile, the plaintiffs' lawyers faced 
the prospect of proving electronic collusion 
in front of a jury that might not have the pa
tience for a technical trial potentially last
ing three years or more. 

"You've got to have a little common sense. 
All the airlines were in serious trouble at the 
time," Cohen said. "They literally had no 
money. Eastern and Pan Am had already 
gone belly up, and Continental, Northwest 
and TWA were in serious trouble." 

But opponents, primarily consumer activ
ists, cried foul. "It would ~ave been better 
for the plaintiffs if the lawyers took the case 
to trial," said Edward M. Selfe, a corporate 
attorney from Birmingham who filed a mo
tion to stop the settlement on the grounds 
consumers should receive rebates, not cou
pons. 

However, plaintiffs counsel had invested 
considerable time and effort in developing 
the case, with no guarantee they could win 
and recover even their costs, much less their 
legal fees. 

$16 MILLION IN LEGAL FEES 

So the settlement was reached: $438 mil
lion worth of coupons to an unknown number 
of passengers for up to a maximum of 10 per
cent of the cost of their air fares, and $16 
million in legal fees to plaintiffs' counsel. 

Each individual plaintiff, however, did not 
receive even as many coupons as originally 
expected because there were many more ap
plicants than the settlement presumed, and 
there was a ceiling on the payout. 

The plaintiffs' lawyers had estimated that 
2.3 million people would seek coupons, Shoob 
said. The plaintiffs' attorneys formulated 
that number based on the advice of experts, 
and relying on the history of plaintiffs' re
sponse in similar cases. 

The number of travelers responding came 
in at 4.2 million. Included were huge corpora
tions, such as International Business Ma
chines Corp. and AT&T Corp., which entered 
claims of more than $1 billion and ended up 
getting most of the coupons. However, AT&T 
and several other companies now say the 
coupon restrictions make them extremely 
difficult to redeem. 

"Obviously, we were surprised," Nast said. 
"We believe it was due to all the publicity 
the case received." 

The miscalculation had the effect of mak
ing the settlement appear more lucrative 
then it actually was, Shoob now said. The 
minimum payback per person worked out to 
$73 in coupons, with a limit per flight of a 10 
percent discount. Earlier projections had put 
the minimum payback at almost $140 in cou
pons per person, he said. 

"I based my approval on the belief that 
claimants would get much more back than 
they actually did," Shoob said. "I believe 
[the attorneys made] an honest mistake-
there was no attempt to purposely mislead 
the court. But it was a mistake nonethe
less." 

Nast said: "We looked at the historical re
sponse to this type of situation to cal
culate-but this was an extraordinary case. I 
feel it's a comment on how good a job we did 
for the class that so many people re
sponded." 

Shoob said, "in this case, even in the event 
of a cash settlement, chances are, each per
son in the class would have received an ex
tremely small amount of money in compari
son to the return to the lawyers." 

"I think [class-action] cases are absurd," 
he said. "So many are generated by lawyers 
not to benefit the class, but to generate legal 
fees. The lawyers are just doing their job 
under the law. The flaw is with the law that 
allows it." 

Mr. HOLLINGS. The amount of 
money in that case referred to by the 
distinguished Senator in the justifica
tion for his amendment, the airlines 
case, with the total verdict of $438 mil
lion, that is where the lawyers got $16 
million. There were 4.2 million plain
tiffs. They had law firms racing all 
over; 37 law firms were racing around. 
They have all the law firms listed. 

But rather than a third or 20 percent 
or 10 percent or 5 percent or 1 percent, 
it is less than 1 percent that the law
yers got. 

Now, you have all of those clients in 
there. I knew that this particular fee, 

even though it sounded outrageous in 
the news story, was based in reason by 
the court. The court would not approve 
giving the clients $25 and giving the 
lawyers $16 million. That is the garish 
nonsense that you find going on as jus
tification for product liability reform. 

On that basis, if Senators want to 
vote on that basis not only for the 
amendment of the distinguished Sen
ators from Michigan and Kentucky, 
but on product liability, let them do 
that. But that is how extreme they 
have gotten. 

Now, here is the case. I hope every
body will read about the 37 law firms 
and the 4.2 million plaintiffs and the 
$438 million obtained, to be divided up. 
And the lawyers, all those 37 law firms, 
got $16 million. I rest my case, Mr. 
President. 

I hope you do not table our amend
ment. If we can get a good vote on this 
amendment, it will bring attention to 
the really fanciful nature of this entire 
exercise on product liability. 

We have welfare reform, we have the 
budget, we have telecommunications, 
we have terrorism, we have a crime bill 
to come up, we have more work to do 
that is good work of national signifi
cance, rather than manufacturing 
amendments through halfway stories 
'in the Washington Post. 

I yield back the remainder of my 
time. 

The PRESIDING OFFICER. The Sen
ator yields back the remainder of his 
time. There are 10 minutes 42 seconds 
remaining to the Senator from Michi
gan. 

Who seeks recognition? 
Mr. ABRAHAM addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Michigan is recognized. 
Mr. ABRAHAM. Thank you, Mr. 

President. I just will make several 
comments. 

One, in the case the Senator from 
South Carolina and I have been dis
cussing, I just will point out, again, 
this is a quote from the media, the 
judge in that case actually later said 
that he regretted having approved of 
the fees that were involved for the rea
sons that he believed they were inap
propriate. 

Again, my point is not to talk about 
excessive fees or fees that are inad
equate. I have not yet encountered any 
attorney who says they did not earn 
the fees that they charged, and since 
they feel that way, my guess is they 
should not object to the requirements 
of this amendment, which would sim
ply ask that prior to and following the 
conclusion of matters, accountings be 
made and the fees, as well as the hours 
involved, be tabulated. 

I would also stress though, as I did 
earlier, the amendment provides a 
waiver provision so that those attor
neys who feel this is too burdensome 
and cumbersome can at least seek to 
have their clients waive this right to 
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have both prior- as well as post-litiga
tion or settlement accounting occur. 

But basically, again, Mr. President, I 
think that the thrust, at least of my 
underlying amendment, is one of dis
closure, it is one of providing consum
ers with the right to know the kind of 
legal arrangements that they are get
ting into, and the right to know what 
has transpired and how the fees that 
they are paying will be structured. 

I believe it is pro-consumer. I believe 
the only people who might find this in
conveniencing are those attorneys who 
are not following the common practice 
that is outlined by so many legal orga
nizations of calling upon attorneys to 
provide that sort of information. 

Mr. President, at this time, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 598 TO AMENDMENT NO. 597 

Mr. GORTON. Mr. President, what is 
the pending business? 

The PRESIDING OFFICER. The 
pending business before the body is 
now the amendment by the Sena tor 
from South Carolina. 

Mr. GORTON. Has all time for debate 
expired? 

The PRESIDING OFFICER. All time 
has expired for the debate. 

Mr. GORTON. Mr. President, I move 
to table the Hollings amendment. 

Mr. President, I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 

VOTE ON MOTION TO TABLE AMENDMENT NO. 598 

The PRESIDING OFFICER. The 
question is on the motion to lay on the 
table amendment No. 598, by the Sen
ator from South Carolina. 

All those in favor of the tabling mo
tion will vote aye, those opposed will 
vote no. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. LOTT. I announce that the Sen

ator from Missouri [Mr. BOND] and the 
Senator from Oregon [Mr. HATFIELD] 
are necessarily absent. 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. EXON] is nec
essarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced-yeas 94, 
nays 3, as follows: 

[Rollcall Vote No. 134 Leg.] 
YEAS-94 

Abraham Ford McConnell 
Akaka Frist Mikulski 
Ashcroft Glenn Moseley-Braun 
Baucus Gorton Moynihan 
Bennett Graham Murkowski 
Biden Gramm Murray 
Bingaman Grams Nickles 
Boxer Grassley Nunn 
Bradley Gregg Packwood 
Breaux Harkin Pell 
Brown Hatch Pressler 
Bryan Heflin Pryor 
Bumpers Helms Reid 
Burns Hutchison Robb 
Byrd Inhofe Rockefeller 
Campbell Jeffords Roth 
Chafee Johnston Santorum 
Coats Kassebaum Sar banes 
Cochran Kempthorne Shelby 
Cohen Kennedy Simon 
Conrad Kerrey Simpson 
Coverdell Kerry Smith 
Craig Kohl Snowe 
D'Amato Kyl Specter 
De Wine Lautenberg Stevens 
Dodd Leahy Thomas 
Dole Levin Thompson 
Domenic! Lieberman Thurmond 
Dorgan Lott Warner 
Faircloth Lugar Wellstone 
Feingold Mack 
Feinstein McCain 

NAYS-3 
Dasch le Hollings Inouye 

NOT VOTING-3 
Bond Exon Hatfield 

So the motion to lay on the table the 
amendment (No. 598) was agreed to. 

Mr. GORTON. Mr. President, I move 
to reconsider the vote. 

Mr. ROCKEFELLER. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. LEVIN. Mr. President, I am gen
erally a supporter of disclosure require
ments, but I will vote to table the 
Abraham amendment for two reasons. 

First I believe that the States are 
more familiar with the issues raised by 
this amendment and that it is inappro
priate for us to take over this area of 
the law in a floor amendment which 
has not even been considered in com
mittee. 

Second, the amendment would im
pose a cumbers'ome new regulation on 
attorneys-not just in product liability 
cases, but in all cases in Federal court. 
Attorneys would have to send not one, 
but two notices of fees to each client in 
a case. That may sound simple, but the 
chief case that has been cited as the 
basis for this amendment was a class 
action brought on behalf of some 4.2 
million individuals. That means, pre
sumably, that 8.4 million separate no
tices would have to be mailed out in 
that case alone. 

Moreover, the amendment would re
quire attorneys to calculate hourly fee 
rates even in cases where the client is 
being charged on a basis other than 
hourly rates-such as a contingent fee 
or a flat fee. That means that every at
torney would have to keep records of 
every hour spent on every case, even in 
cases where those hours are not the 
basis for the attorney's fees, and the 

actual basis for those fees is fully dis
closed to the client. That is a huge new 
paperwork requirement, the cost of 
which would inevitably be borne not by 
lawyers, but by their clients. 

I believe that we should avoid these 
cumbersome new requirements and 
leave requirements for disclosing at
torneys' fees in the hands of the State 
governments unless and until a clear 
need is shown for the Federal Govern
ment to take over. 

I also intend to vote to table the 
Brown amendment to revise rule 11 of 
the Federal Rules of Civil Procedure. 
The Rules Enabling Act delegates to 
the Supreme Court the power to pre
scribe rules of procedure for the Fed
eral district courts. The courts have 
far greater expertise in rules of judicial 
procedure than does the Congress. Ac
cordingly, I do not believe that we 
should step in and overturn the courts' 
decision without hearings and without 
a clear showing of need. 
VOTE ON MOTION TO TABLE AMENDMENT NO. 597, 

AS MODIFIED 

The PRESIDING OFFICER. Under 
the previous order, the question now 
occurs on amendment 597, as modified, 
offered by the Senator from Michigan. 

Mr. ROCKEFELLER. Mr. President, I 
move to table the amendment and ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There appears to be 
a sufficient second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion 
of the Senator from West Virginia [Mr. 
ROCKEFELLER] to table the amendment 
of the Senator from Michigan [Mr. 
ABRAHAM]. The yeas and nays have 
been ordered. The clerk will call the 
roll. 

The assistant legislative clerk called 
the roll. 

Mr. LOTT. I announce that the Sen
ator from Missouri [Mr. BOND] and the 
Senator from Oregon [Mr. HATFIELD] 
are necessarily absent. 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. EXON] is nec
essarily absent. 

The PRESIDING OFFICER (Mr. 
GRAMS). Are there any other Senators 
in the Chamber who desire to vote? 

The result was announced-yeas 45, 
nays 52, as follows: 

Akaka 
Biden 
Bingaman 
Breaux 
Bryan 
Bumpers 
Byrd 
Cochran 
Cohen 
D'Amato 
Daschle 
Dodd 
Ford 
Gorton 
Graham 

[Rollcall Vote No. 135 Leg.] 

YEAs-45 
Gramm 
Harkin 
Heflin 
Hollings 
Hutchison 
Inouye 
Jeffords 
Johnston 
Kennedy 
Kerrey 
Kerry 
Leahy 
Levin 
Lieberman 
Mack 

Moseley-Braun 
Moynihan 
Murray 
Nickles 
Nunn 
Pell 
Pryor 
Reid 
Rockefeller 
Roth 
Sarbanes 
Shelby 
Simon 
Specter 
Thompson 
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NAYS-52 

Abraham Faircloth McCain 
Ashcroft Feingold McConnell 
Baucus Feinstein Mikulski 
Bennett Frist Murkowski 
Boxer Glenn Packwood 
Bradley Grams Pressler 
Brown Grassley Robb 
Burns Gregg Santorum 
Campbell Hatch Simpson 
Chafee Helms Smith 
Coats Inhofe Sn owe 
Conrad Kassebaum Stevens 
Coverdell Kempthorne Thomas 
Craig Kohl Thurmond 
De Wine Kyl Warner 
Dole Lautenberg Wellstone 
Domenic! Lott 
Dorgan Lugar 

NOT VOTING-3 
Bond Exon Hatfield 

So the motion to lay on the table the 
amendment (No. 597) was rejected. 

Mr. GORTON. Mr. President, I move 
to reconsider the vote. 

Mr. ROCKEFELLER. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The 
question is now on agreeing to the 
Abraham amendment. 

So the amendment (No. 597) was 
agreed to. 

Mr. DOLE. I move to reconsider the 
vote by which the amendment was 
agreed to. 

Mr. ABRAHAM. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 599 TO AMENDMENT NO. 596 

Mr. GORTON. Mr. President, what is 
the pending business? 

The PRESIDING OFFICER. Amend
ment numbered 599. 

Mr. BROWN. Mr. President, I believe 
the next item for consideration is 
amendment numbered 599, which is an 
amendment that I proposed which 
would restore the deterrence against 
bringing frivolous actions and frivolous 
lawsuits. 

Mr. President, it is my personal feel
ing, and I believe the feeling of the dis
tinguished senior Senator from Ala
bama, that this debate could be con
cluded fairly quickly, perhaps as short 
as 20 minutes on each side; and then it 
would appear that it is the will of Sen
ators to move to a vote at that point. 

Mr. President, rule 11 is a very im
portant part of civil procedure. Rule 11 
changed in 1983 to provided strong ad
monishment against attorneys bring
ing frivolous actions. 

It was changed again in December of 
1993. It was changed, unfortunately, 
not through a vote or deliberation of 
this body, but by our failure to act. 

Tragically, that automatic change in 
the Federal Rules of Civil Procedure 
resulted in the gutting of the protec
tion against frivolous actions embodied 
in rule 11. The new rule 11 now allows 
someone to allege facts, bring facts be
fore the court without knowing that 
they were true or without having fully 
investigated the facts. 

This amendment restores parts of the 
old rule 11 that more effectively deter 
frivolous action. I will be dealing with 
rule 11 in detail in a few minutes. I 
wanted simply to alert Senators that 
we will be moving to a vote on this, I 
believe, within 40 minutes or so. This 
vote is about discouraging frivolous ac
tion and frivolous lawsuits. 

Our hope is that this amendment will 
play an important part in this bill, be
cause stopping inappropriate actions 
and frivolous lawsuits is very much an 
essential ingredient, I believe, in re
form of the judicial process. I yield the 
floor. 

Mr. HEFLIN. Mr. President, I rise in 
opposition to the Brown amendment. 

Let me first explain a little bit about 
the procedure, what happens regarding 
the Federal Rules of Civil Procedure, 
which include rule 11. 

There has been controversy over the 
history of this country as to how 
courts ought to take care of its rule 
making authority. The prevailing view 
is that the judiciary-and this includes 
the States-has inherent power to de
termine its own rules. 

However, Congress felt it had a role, 
and so it adopted the Rules Enabling 
Act by which rules of procedure would 
be changed by first having a committee 
appointed by the Judicial Conference 
of the United States, to study any pro
posed change or changes. 

After the committee made its report 
to the Judicial Conference, which is a 
body composed of judges from all levels 
of the judiciary, the Judicial Con
ference would study any proposals and 
then make recommendations to the Su
preme Court of the United States. Then 
the Supreme Court of the United 
States would consider the issue and 
make recommendations to Congress. 
Under the Rules Enabling Act, Con
gress has 6 months to either adopt the 
recommendations, to modify them, or 
to delete them. 

This particular rule 11 that came up 
was submitted to the Congress and the 
6-month time period expired prior to 
Congress taking any action, and so all 
of the proposed Rules of Civil Proce
dure, including rule 11, went into effect 
on December 1, 1993. We knew toward 
the end of the Congress in 1993 that if 
any changes had to be made, they had 
to be made before December l, 1993. 

If a Senator was interested in mak
ing a change to a rule, he or she could 
introduce a bill, but no bill was intro
duced proposing to change rule 11. 

During that 6-month period in 1993 in 
the House or in the Senate, if there 
were reasons for change, a bill could 
have been introduced in the House or 
the Senate. 

In all fairness to Senator BROWN, he 
said that he did not like rule 11, but he 
never took the steps to modify the pro
posed changes, and now he is now be
latedly taking steps on this particular 
bill, which is unrelated and not ger
mane to the pending legislation. 

My colleague from Colorado raises is
sues about frivolous lawsuits and let 
me say that this has been considered 
by many concerned groups of people. 
The Brown amendment is completely 
opposed by the civil rights community. 
The Brown amendment is opposed by 
the Department of Justice. Six mem
bers of the Supreme Court approved 
rule 11 that is now in effect. Senator 
BROWN quoted from Justice Scalia's 
dissent. There are always going to be 
dissents over at the Supreme Court, 
but if you have a 6 to 3 vote in the Su
preme Court of the United States, that 
is a pretty good vote. 

As I have listened to the criticisms of 
the new rule 11 from Senator BROWN 
and others, I do not agree with them. I 
have before me a memorandum from 
the Administrative Office of the U.S. 
Courts which says: 

I am writing to address criticism raised 
during the markup of H.R. 2814 that the 
amendments to Rule 11 of the Federal Rules 
of Civil Procedure will eviscerate the rule's 
effect on parties filing frivolous proceedings 
and papers. 

The amendments to Rule 11 retain the 
rule's core principle to "stop and think" be
fore filing: By broadening the scope of Rule 
11 coverage and tightening its application, 
the amendments reinforce the rule's deter
rent effect and also eliminate abuses that 
have arisen in the interpretation of the rule. 
Although the amendments strike a balance 
between competing interests, the changes 
strengthening the rule have been neglected 
by those critical of the amendments and 
need to be highlighted. 

First, the amendments expand the reach of 
the rule by imposing a continuing obligation 
on a party to stop advocating a position once 
it becomes aware that that position is no 
longer tenable. 

What they would like to go back to 
under the old rule, as I interpret it, 
would be to allow "a party to continue 
advocating a frivolous position with 
impunity so long as it can claim igno
rance at the time the pleading was 
signed, which could have been months 
or years ago." 

Second, the amendments specifically ex
tend liability to a law firm rather than lim
iting the liability to the junior associate 
who actually signs the filing. 

Third, the amendments specifically extend 
the reach of Rule 11 sanctions to individual 
claims, defenses, and positions, rather than 
solely to a case in which the "pleading-as-a
whole" is frivolous. Some court decisions 
have construed the rule to apply only to the 
whole pleading, relieving a party of the re
sponsibility for maintaining a single or sev
eral individual frivolous positions. 

So rule 11 that went into effect on 
December 1, 1993 was designed to 
strengthen this matter. 

Fourth, the amendments equalize the obli
gation between the parties by imposing a 
continuing obligation on the defendant to 
stop insisting on a denial contained in the 
initial answer. Frequently, answers are gen
eral denials based on a lack of information 
at the time of the reply. The amendments 
impose a significant responsibility on the de
fendant to act accordingly after relevant in
formation is later obtained. 
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It is also important to highlight the provi

sions of the rule that the amendments re
tain. A party must continue to undertake 
"an inquiry reasonable under the cir
cumstances" before filing under the amend
ment. In those cases where a party believes 
that a fact is true or false but needs addi
tional discovery to confirm it, the amend
ments allow filing but only if such "fact" is 
specifically identified. The provision does 
not relieve a party of its initial duty to un
dertake a reasonable prefiling investigation. 
In cases of abuse, the court retains the power 
to sanction sua sponte and the aggrieved 
party can seek other remedies, e.g., lawsuit 
for malicious prosecution. 

The existing rule does not require a court 
to impose a monetary sanction payable to 
the other party. Instead, the rule does pro
vide a court with the discretion to impose an 
appropriate sanction, including an order re
quiring monetary payments to the opposing 
party and to the court. 

Now, as to the hearings that we had 
in the Judiciary Committee, the old 
rule 11-that is one that was in effect 
before December 1 of 1993-had lan
guage that said that signature to a 
pleading demonstrated that the plead
ing "is well grounded in fact." 

Senator BROWN at the subcommittee 
hearings on July 28, 1993, grilled the 
chairman of the Rules Advisory Com
mittee that had proposed to the Judi
cial Conference this aspect of the rule 
change. 

Senator BROWN claimed that under 
the new rule 11, a party "no longer has 
to research a claim and know that it is 
true." He feels that a party "no longer 
has to know his facts" before bringing 
a lawsuit. 

Well, what Senator BROWN ignores 
from the testimony and the response 
the chairman of the committee, Judge 
Sam Pointer, gave is that the new rule 
11 "still calls for and demands that at
torneys have made a reasonable inves
tigation under the circumstances." 

As Judge Pointer demonstrated, of
tentimes a party does not get all the 
facts until the discovery is finished, 
and the new rule does, indeed, require 
high standards and is not an egregious 
loosening of standards. 

The point is that under this new rule 
11, "if a plaintiff is going to make an 
allegation that he does not have hard 
support for, the plaintiff should say, I 
do this on information and belief, and 
be under a responsibility to withdraw 
that or not continue to assert it, if 
after reasonable opportunity for dis
covery, it turns out there is no basis 
for it." 

Now, the new rule 11 has changes 
from the old rule in that if a violation 
regarding a pleading is found, then the 
court may impose sanctions. 

Under the old rule, the language was 
that a court must impose a sanction if 
it found a violation of the rule. 

As Judge Pointer demonstrated in 
his testimony, a court needs the flexi
bility or discretion to impose sanctions 
because a complaint, or for that fact an 
answer or motion to dismiss may con-

tain a technical violation, but the rest 
of that pleading could be perfectly ac
ceptable. Why, then, should a court be 
required to impose a sanction? Such 
discretion would not, in my judgment, 
giveaway to mass, irresponsible plead
ing. 

Obviously, those who are purporting 
to change rule 11 raise the possibility 
that a party could intentionally bring 
a frivolous action and, upon a finding 
of such by the court, might escape a 
penalty. The response to that concern 
is that well, yes, there could be no pen
alty, but in that type of egregious in
tentionally frivolous pleading a court 
will most likely impose a sanction. 

Under the new rule-
[I]f warranted, the court may award to the 

party prevailing on the motion the reason
able expenses and attorney's fees incurred in 
presenting or opposing the motion. 

Also, a court on its own initiative 
may begin a show-cause proceeding as 
to whether a party has violated the 
rule. This should take care of concerns 
by Senator BROWN that plaintiffs could 
irresponsibly plead, claim, et cetera. 
The court has its own power to initiate 
an inquiry as to whether rule 11 has 
been violated. 

As the Senate can clearly see, this is 
a highly technical matter that we are 
being called upon to consider, and it is 
attempting to be amended onto an un
related bill without the Members of 
this body having an adequate oppor
tunity to study the issues. For us here 
in Congress to have to consider this 
amendment on an unrelated bill seems 
to me to be an irresponsible way of leg
islating. 

So -it is my opinion that we ought not 
to be involved in this at this time. The 
Judiciary Committee had hearings, and 
there was ample opportunity for action 
to be taken. But no action was brought 
forth through the form of a bill being 
introduced to make any changes to 
rule 11. 

There are always efforts to look at 
matters and matters can always be 
considered by this body. But the Judi
cial Conference is designed and is much 
better equipped than this body to make 
the decisions pertaining to that mat
ter. 

It seems to me that it is just im
proper and an inappropriate time to 
bring this matter up at such a late 
stage as this. If there had been a real 
sincere effort, it could have been done 
within the 6-month time period allowed 
pursuant to the Rules Enabling Act. It 
seems to me that we ought not to be 
dealing with this amendment at this 
time on this unrelated bill. 

It may be that a bill could be intro
duced later, if they wanted to, and at 
other times go through the process. 

But I feel that the new rule is a flexi
ble rule and has prov1s1ons that 
strengthen-not weaken-the efforts to 
prevent frivolous lawsuits. The new 
rule is expected to reduce the number 

of inappropriate motions requesting 
sanctions, thereby allowing courts to 
focus more attention on legitimate 
sanction requests. 

Mr. President, let me read from Rule 
11 as it now exists. This is about rep
resentations in a pleading. 

By presenting to the court, whether by 
signing, filing, or submitting, or later advo
cating a pleading, a written motion, or other 
paper, the attorney or unrepresented party is 
certifying to the best of the person's knowl
edge, information, and belief, formed after 
an inquiry reasonable under the cir
cumstances, that it is not being presented 
for any improper purpose, such as to harass, 
or to cause unnecessary delay, or needless 
increase in the cost of litigation. The claim, 
the defenses, and other legal contentions 
therein are warranted by existing law, or by 
nonfrivolous argument for the extension, 
modification, or reversal of existing law, or 
the establishment of the new law. The alle
gation and other factual contentions have 
evidentiary support, and if specifically so 
identified are likely to have evidentiary sup
port of a reasonable opportunity for further 
investigation or discovery. The denials of 
fact show contentions are warranted to the 
evidence, and, if specifically so identified, 
are reasonably based on a lack of informa
tion or belief. 

This is strong language. I want to 
point out basically what the difference 
is. The current rule 11 allows a judge 
some discretion rather than making 
sanctions mandatory. 

That is the guts of the rule, whether 
or not a judge ought to have some dis
cretion pertaining to a matter or 
whether, on the other hand, it ought to 
be absolutely mandatory. 

This is being opposed by the civil 
rights community and by a number of 
others. 

I ask unanimous consent that a let
ter that was addressed to the Honor
able George J. Mitchell, from the Com
mittee on Rules of Practice and Proce
dure of the Judicial Conference of the 
United States, Judge Alicemarie H. 
Stotler, be printed in the RECORD. 

I ask unanimous consent that a let
ter from the Alliance for Justice rel
ative to this issue also be printed in 
the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

COMMITTEE ON RULES OF PRACTICE 
AND PROCEDURE OF THE JUDICIAL 
CO?>iFERENCE OF THE UNITED 
STATES, 

Washington, DC, March 15, 1994. 
Hon. GEORGE J. MITCHELL, 
Majority Leader, U.S. Senate, 
Washington, DC. 

DEAR SENATOR MITCHELL: I am requesting 
your assistance in opposing Senator Brown's 
amendment (No. 1496) to S. 4, the "National 
Competitiveness Act of 1993." Senator 
Brown's amendment would change certain 
parts of the amendments to Rule 11 of the 
Federal Rules of Civil Procedure, which be
came effective on December 1, 1993. The Rule 
11 amendments were submitted to Congress 
in May 1993 only after extensive scrutiny by 
the bench, bar, and public in accordance with 
the Rules Enabling Act. 
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Serious consideration of amendments to 

Rule 11 began about four years ago. The rule 
had been the subject to thousands of deci
sions and widespread criticism since it was 
substantially amended in 1983. In an unusual 
step, the Advisory Committee on Civil Rules 
issued a preliminary call for general com
ments on the operation and effort of the 
rule. It also requested the Federal Judicial 
Center to conduct two extensive surveys on 
Rule 11. 

After reviewing the comments and studies, 
the committee concluded that the wide
spread criticisms of the 1983 version of the 
Rule, though frequently exaggerated or pre
mised on faulty assumptions, were not with
out merit. There was support for the follow
ing propositions: 

Rule 11, in conjunction with other rules, 
has tended to impact plaintiffs more than de
fendants; 

It occasionally has created problems for a 
party which seeks to assert novel legal con
tentions or which needs discovery to deter
mine if the party's belief about the facts can 
be supported with evidence; 

It has too rarely been enforced through 
nonmonetary sanctions, with cost-shifting 
being the normative practice; 

It provides little incentive, and perhaps a 
disincentive, for a party to abandon posi
tions after determining they are no longer 
supportable in law, or in fact; and 

It sometimes has produced unfortunate 
conflicts between attorney and client, and 
exacerbated contentious behavior between 
counsel. 

The draft amendments broadened the scope 
of the obligation to "stop-and-think" before 
filing or maintaining a position in court, but 
placed greater constraints on the imposition 
of sanctions. The amendments were later re
vised by the advisory committee and the 
Standing Committee on Rules and approved 
by the Judicial Conference of the United 
States and then adopted by the Supreme 
Court, with two justices dissenting. 

The amendments strike a fair and equi
table balance between competing interests, 
remedy the major problems with the 1983-
version of the rule, and should reduce both 
the extent of court-involvement with Rule 11 
motions and the time spent on frivolous 
claims, defenses, and other contentions. 

The amendments represent the end product 
of a rigorous public rulemaking process that 
worked as contemplated by Congress under 
the Rules Enabling Act. The issues were 
fully aired in a public forum. Interested indi
viduals and organizations were provided, and 
responded to, opportunities to comment on 
the changes. The language of the amendment 
was meticulously drafted only after the Ju
dicial Conference committees, which consist 
of prominent lawyers, law professors, and 
judges, had the benefit of this public exam
ination. 

Senator Brown's amendment to Rule 11 
would undercut the Rules Enabling Act proc
ess frustrating not only the intent of the Act 
but also the participants in the rulemaking 
process, including the public and many advo
cates of Rule 11 change. Your leadership in 
maintaining the integrity of the Rules Ena
bling Act would be greatly appreciated. 

Sincerely yours, 

U.S. Senate, 
Washington, DC. 

ALICEMARIE H. STOTLER. 

ALLIANCE FOR JUSTICE, 
Apri l 26, 19~5. 

DEAR SENATOR: The undersigned organiza
tions urge you to oppose the changes to Fed-
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eral Rules of Civil Procedure 11 that have 
been offered as an amendment to the Prod
ucts Liability Fairness Act. This amendment 
poses a grave threat to civil rights and pub
lic interest litigation. 

The proposed changes would roll back ad
vances in Rule 11 that were recently enacted 
following careful and thoughtful discussion 
involving all concerned parties across the 
political spectrum. We know from experience 
that returning to the old Rule 11 will be par
ticularly devastating to underrepresented 
Americans. 

Under the old rule, threats of sanctions 
quickly became the standard ammunition in 
the arsenal of defense counsel. The result 
was an avalanche of satellite sanctions liti
gation that occupied a great deal of judicial 
resources and was often as frivolous as the 
litigation Rule 11 was designed to eliminate. 

The old rule had a particularly harsh effect 
on civil rights and public interest organiza
tions and their clients. As the Judicial Con
ference's Advisory Committee on Civil Rules 
found: 

(1) Rule 11 . . . has tended to impact plain
tiffs more frequently and severely than de
fendants; (2) it occasionally has created 
problems for a party which seeks to assert 
novel legal contentions or which needs dis
covery from other persons to determine if 
the party's belief about the facts can be sup
ported by the evidence; [and] (3) it has too 
rarely been enforced through nonmonetary 
sanctions. 

Noting these concerns, the Judicial Con
ference offered amendments that made sanc
tions permissive: created a 21-day "safe har
bor" period; and made clear that the purpose 
of sanctions was to deter frivolous claims. 
These amendments garnered broad support 
among judges, bar associations, legal schol
ars, litigators and the Department of Jus
tice, and were ultimately adopted by Con
gress. 

The safe harbor provision was a particu
larly significant and welcome change. Once a 
party raised a Rule 11 objection to a plead
ing, the opposing party has 21 days to con
sider the objection and, if warranted, with
draw the challenged claims-drawing the 
courts into further litigation. 

The Rule 11 amendment threatens to roll 
back these achievements and resurrect the 
very problems that prompted the Judicial 
Conference, the Supreme Court and many 
others to take action. The amendment would 
have an especially heavy impact on plain
tiffs, placing the cost of litigation beyond 
the reach of ordinary Americans, particu
larly public interest and civil rights liti
gants. It compromises the very notions upon 
which our legal system is based-fairness 
and equity. 

We urge you to reject any amendments to 
Rule 11. 

Respectfully, 
NAN ARON, 

Alliance for Justice. 
LOU BOGRAD, 

American Civil Liberties Union. 
LESLIE HARRIS, 

People for the American Way Action Fund. 

Several Sena tors addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from Colorado. 

Mr. BROWN. Mr. President, I want to 
commend the distinguished Senator 
from Alabama for his thoughtful com
ments. He is a delight to work with 
even when we do not always see eye to 
eye. This is an area where we do not 
see eye to eye. 

I wanted to comment briefly on his 
remarks. First of all, there was the im
plication that these suggested changes 
have only been considered for a short 
period of time and we have not had a 
real opportunity to look at what effect 
they would have on the rules. That 
would not be my assessment of them. 
Let me explain why. 

The rule changed originally in 1983 
from having permissive sanctions for a 
violation of the rule to having manda
tory sanctions for a violation of the 
rule. That is, when someone has 
brought a frivolous action prior to 1983, 
the rule was as it is now: that is, you 
did not have to have mandatory sanc
tions. 

So the fact that this has not been 
tried before really does not square with 
our experience. The fact is we did try 
this permissive approach to sanctions 
prior to 1983. I think one could reason
ably ask what were the results of that 
experiment when the sanctions were 
not required? There was a study done 
of that, and it studied the reaction of 
practitioners and judges in changing 
from permissive to mandatory sanc
tions. 

Here are the results of that study. 
I might mention that this study was 

conducted of both lawyers and judges 
in the northern district of California, 
which is part of the ninth circuit. The 
questionnaire was sent to 17 judges, 7 
magistrates, and 107 attorneys, all of 
whom had been involved in rule 11 pro
ceedings, so these were not inexperi
enced people. They were people who 
had understood the process and worked 
with it. 

Sixty-eight lawyers, 46 percent of 
them, responded; 12 judges and mag
istrates, 50 percent, responded to . the 
survey, so there was a good response. 
Here is the response: 46 percent of the 
respondents indicated that they had 
engaged in additional prefiling factual 
inquiry when the sanctions were man
datory. That is, when sanctions were 
mandatory, it resulted in the attorneys 
doing additional prefiling factual in
quiry. 

Now, if you favored more factual in
quiry before filings are made, you are 
going to want mandatory sanctions be"." 
cause that is what mandatory sanc
tions resulted in. If you do not care 
about the additional prefiling inquiry, 
if that is not one of your objectives, 
then you will not want the mandatory 
sanctions and you will want the rules 
as they currently stand. 

The survey also indicated that 33 per
cent indicated additional prefiling 
legal inquiry when the rule in effect 
employed mandatory sanctions. That 
is, before they filed, they did additional 
work to make sure they were right on 
the law before they filed. 

Is that not what we want? Is that not 
what we should be hoping for, that peo
ple take the time to find out what the 
facts are and find out what the law is 
before they bring the lawsuit? 
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The survey indicated clearly that 

having sanctions required resulted in 
additional legal work and additional 
factual work before lawsuits were 
brought. That is the essence of manda
tory sanctions and mandatory sanc
tions are the essence of this amend
ment. 

So the suggestion that this is some 
wild idea that has never been tried does 
not square with the pre-1983 and post-
1983 experience. The fact is we had per
missive sanctions prior to 1983, and it 
resulted, at least according to the sur
vey, in less legal research before you 
filed and less factual research before 
you filed. 

Mr. President, it was alleged earlier 
that the issue of rule 11 could have 
been brought up earlier, but it was not, 
somehow implying that the people who 
are concerned about the gutting of rule 
11 had been dilatory. 

Mr. President, let me be very clear 
about that. I did introduce a bill, but 
that bill was not brought up for a vote. 

What happened is that the Supreme 
Court transmitted to us the rule 
changes and made very clear in that 
transmittal that they were not nec
essarily endorsing them-let me read it 
because that is a serious comment, a 
serious charge. The letter from the 
Chief Justice of the Supreme Court, 
William Rehnquist reads: 

Transmittal does not necessarily indicate 
that the Court itself would have proposed 
these amendments in the form submitted. 

It cannot be more clear than that. 
The reality is that this was not voted 

on before, and the reason it was not 
voted on before was because we could 
not get it put on the agenda and we 
could not get a recorded vote. But a 
bill was introduced, and I did do all I 
knew how to have the issue come be
fore the Senate. That is why it has to 
be brought up here. 

Now, when you do not allow a vote on 
a bill, to say somehow the proponents 
of that position have been dilatory I 
think raises real questions. What actu
ally happened here is that these 
changes became law because we did not 
have a vote. And the Supreme Court's 
own documents say that their trans
mittal of it does not necessarily mean 
they agree. 

Now, Mr. President, for those who 
have read the report, Justice White 
also commented on this, and he made a 
very important point. He made a point 
that the practice of the Court has gen
erally been-except for two Justices, 
the practice of the Court has generally 
been not to interfere with this process, 
to simply transfer proposed changes 
on, because they have some questions 
as to whether or not it is a proper role 
for the Court to draft these changes. 

Justices felt so strongly about this 
that three of them did dissent, which is 
highly unusual in this matter, and let 
me read to the Senate from that dis
sent. This is a dissent by Justices 

Souter, Thomas, and Scalia. All three 
of them dissented. Remember, Justice 
Rehnquist indicated it was not nec
essarily endorsement; they passed it 
on, and remember Justice White's com
ments as well. But here is a quote from 
the dissent. 

In my view, the sanctions proposed will 
eliminate a significant and necessary deter
rent to frivolous litigation. 

That is a direct quote out of the Jus
tice's comments. 

The dissent goes on: 
Under the revised rule, parties will be able 

to file thoughtless, reckless, and harassing 
pleadings secure in the knowledge that they 
have nothing to lose. 

Mr. President, that is it in a nut
shell. If we fail to address this ques
tion, it is very clear what the new rules 
do. Let me read what he said. 

Under the revised rule, parties will be able 
to file thoughtless, reckless, and harassing 
pleadings secure in the knowledge that they 
have nothing to lose. 

Now, Members of this body are going 
to have a chance to go on record to see 
whether or not they favor allowing the 
filing of "thoughtless, reckless, and 
harassing pleadings secure in the 
knowledge that they have nothing to 
lose." 

Lastly, Mr. President, it was sug
gested on this floor that there are peo
ple who would object to my motion. 

Let me assure this body I have per
sonally sought out the groups that 
were discussed. I have called them re
peatedly. I have asked for meetings. I 
have asked for their suggestions. They 
have not been willing to respond or 
meet with us. And this happened not 
just once but on many occasions. 

If Members have questions about this 
amendment, I hope it is not on the 
basis that this Senator was not willing 
to go out and ask for advice, was not 
willing to contact the parties that 
might have concern, and was not will
ing to try and work with them, because 
I did. I did ask for their advice. I did 
offer to work with them. And as a mat
ter of fact, the measure that is before 
the Senate is not a full restoration of 
the old rulings but willingly adopts a 
number of the measures that were pro
posed. 

Mr. President, I could not come to 
this body and acquiesce, as the dissent 
says, in revised rules that will enable 
parties "to file thoughtless, reckless, 
and harassing pleadings" or acquiesce 
in allowing them to do so "secure in 
the knowledge that they have nothing 
to lose." That would be wrong. And 
these new rules are wrong. 

Now, it has been suggested that this 
amendment will eliminate a judge's 
discretion with regard to sanctions. 
The facts are these. The old rules and 
the amendment that I offer this body 
does restore the requirement that you 
have sanctions when someone is guilty. 
This is not a game where you blow the 
whistle and say start over. When you 

are wrong and your actions impede the 
process in the court, I think sanctions 
are important. But to suggest that we 
eliminate judge's discretion is not ac
curate. The judge retains discretion 
under the rules to decide what type of 
sanction is appropriate as well as how 
substantial the sanction is. 

Mr. President, I say that because I 
think it is important to take care of 
the questions that were raised. 

I simply want to ask the body three 
questions that I think come full circle 
on this issue of frivolous lawsuits and 
capture the essence of it. 

Should filings be grounded in facts or 
not? If the Members of this body feel 
filings in Federal court should be 
founded in facts, they should vote for 
this amendment. If they do not think 
it is necessary that the filing should be 
founded in facts, they will want to vote 
"no." 

Two, should sanctions be required if 
you file frivolous actions? I believe if 
you file frivolous actions and they are 
found to be frivolous actions that sanc
tions should be required. But if you do 
not think there should be sanctions if 
you file frivolous actions, then you will 
want to vote "no." 

Mr. President, finally, should an in
jured party be compensated for the 
costs or not? That is, let us say some
one files a frivolous action, a party is 
injured because they have to respond 
and they have to pay for attorneys' 
fees and expenses. The question before 
us is, should .the injured party be com
pensated for costs or not? 

I think they should be. But if you do 
not think they should be, ·or if you 
think that priorities should be given to 
having the sanction go to the court and 
not to the injured party, which is what 
the new rules give priority to-the new 
rules give priorities to having the sanc
tion, if there is any, go to the court in
stead of the injured party. If you think 
the injured party should not be com
pensated or that should be the low pri
ority, then you are going to want to 
vote "no." 

Mr. President, the summation of the 
concern of the Justice who dissented in 
the transmittal closes with this quote. 
It takes no expert to know that a measure 

which eliminates rather than strengthens a 
deterrent to frivolous litigation is not what 
the times demand. 

Mr. President, it cannot be said bet
ter than that. If Members of this Sen
ate think that our times demand that 
you ought to eliminate sanctions for 
frivolous action, then vote no. But I 
agree with the Justice when he says: 

It takes no expert to know that a measure 
which eliminates rather than strengthens a 
deterrent to frivolous litigation is not what 
the times demand. 

Mr. President, it is wrong to bring 
frivolous actions. It is wrong to file 
and not know the facts. It is wrong and 
I believe personally it is unethical for 
an attorney to bring frivolous actions 
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before our courts. That is what the 
question is in this amendment. Do we 
favor frivolous filings or do we think 
there ought to be some sanctions for 
them? 

I yield the floor, Mr. President. 
Ms. MOSELEY-BRAUN addressed the 

Chair. 
The PRESIDING OFFICER. The Sen

ator from Illinois. 
Ms. MOSELEY-BRAUN. Thank you 

very much. 
Mr. President, the Senate is cur

rently engaged in what is, in my opin
ion, a constructive debate on the sub
ject of product liability. The pending 
amendment, unfortunately, is destruc
tive. It is destructive, certainly, of the 
relationship between the Congress and 
the courts, a relationship established 
pursuant to the Rules Enabling Act, 
that has worked and is working. And it 
is destructive of efforts to craft a prod
uct liability bill under the guidance of 
the Commerce Committee. 

Mr. President, the fact is that the 
Brown amendment is, as you can no 
doubt tell from the "legalistic" nature 
of the debate, a Judiciary Committee 
issue. To the extent that this issue 
should be taken up and debated, it 
should be done under the auspices of 
the Judiciary Committee. 

I know the distinguished Senator 
from Colorado feels strongly about 
this. But the question is whether or not 
it belongs as part of our effort to ad
dress the issue of product liability re
form. I want to strongly express my 
opinion that it does not. This amend
ment does not belong on a Commerce 
Committee bill. 

In the first instance, Mr. President, 
the whole argument that we should 
make rule 11 sanctions for the filing of 
frivolous pleadings mandatory-and 
overturn what was established pursu
ant to the Rules Enabling Act, and 
what has been accepted by the legal 
community-presumes that there is a 
single definition of what is frivolous. 

I submit to my colleagues that there 
is no single definition of what is frivo
lous. Indeed, in many instances, what 
one person may consider to be frivolous 
another might not. 

I would remind my colleagues that 
there have been instances in our his
tory, instances that we look back with 
some pride at this point, which, at first 
blush, might have been considered friv
olous claims. Under a mandatory sanc
tions regime similar to the one being 
proposed by the pending amendment, 
those cases may not have ever been 
brought, due to the chilling effect of 
mandatory sanctions. These novel, but 
legitimate, cases may never be given 
an opportunity to be heard if this type 
of amendment were to be passed willy
nilly, without the reasoned consider
ation that I believe it ought to have. 

I remind my colleagues that it is 
often necessary to come up with novel 
theories in cases in the areas of civil 

rights and discrimination cases. Rule 
11, as amended, reduces this incentive 
to filing novel pleadings. If you think 
back in the history for a little bit, I 
think this issue becomes clear. When 
Thurgood Marshall filed the Brown ver
sus Board of Education case, to chal
lenge the notion of "separate but 
equal," the plaintiffs relied a great 
deal on psychological arguments-the 
so-called Brandeis brief. The plaintiffs 
in Brown relied on psychological and 
sociological evidence that proved the 
devastating impact our separate edu
cational systems were having on the 
educational and human development of 
minority youths. Who is to say that at 
first impression someone might have 
said, "Well, this is a silly argument. 
This is a silly idea." Who is to say that 
Thurgood Marshall might not have 
been intimidated from ever bringing 
the Brown case under a mandatory 
sanctions regime. 

But because there was not the pros
pect of mandatory sanctions, because 
Linda Brown could file her novel claim 
without the threat of satellite litiga
tion over whether the claim was frivo
lous, the doctrine of separate but equal 
was struck down. I could cite several 
examples of that sort of thing happen
ing. 

And so I believe that it makes sense 
for Congress to allow the court discre
tion in sanctioning parties for the fil
ing of frivolous pleadings. 

Mr. President, Congress has estab
lished a procedure to amend the Fed
eral Rules of Civil Procedure, and that 
procedure is called the Rules Enabling 
Act. 

Under the Rules Enabling Act, the 
Judicial Conference appoints a com
mittee to consider proposed changes to 
the Federal rules. The committee rec
ommends any necessary changes to the 
Judicial Conference, which then stud
ies the issue and then decides whether 
or not to transmit those proposed 
changes to the Supreme Court. 

The Supreme Court then decides 
whether or not to transmit those 
changes to Congress, to us, and then we 
then have 180 days either to reject or 
modify those changes. If Congress does 
nothing, then the changes go into ef
fect. 

Mr. President, the changes to rule 11 
that Senator BROWN opposes were 
adopted by the Supreme Court on April 
22, 1993. Congress had until December 1, 
1993, to reject or modify the rule 11 
changes. The Senate Judiciary Com
mittee, on which I served with Senator 
BROWN, held a hearing on this issue on 
July 28, 1993. Yet in that time Congress 
took no action to reject the rule 11 pro
visions. I believe that Congress should 
take no action now. 

There is no evidence to indicate that 
the revised rule 11, which will be 
thrown out by this amendment, has 
had an adverse impact on Federal liti
gation. Preliminary indications are 

that it has produced cost savings by de
creasing the amount of "satellite liti
gation"-litigation on the side-as to 
what is frivolous, and by encouraging 
parties to withdraw frivolous pleadings 
within the 21-day safe harbor. 

It is not as though the 1993 amend
ments to rule 11 completely repeals the 
rule. The amendments gave attorneys 
the 21-day safe harbor in which to 
withdraw challenged pleadings and 
made sanctions discretionary in the 
judges, not mandatory. 

In addition, sanctions would nor
mally be paid to the court in the form 
of a fine, rather than to opposing coun
sel in the form of compensation. 

Mr. President, these changes have 
been strongly supported by the civil 
rights community. As I stated earlier, 
it is often necessary to come up with 
novel theories in order to pursue civil 
rights cases. This proposed change, I 
think, would have an extremely det
rimental effect. 

In fact, I have a correspondence here 
from the NAACP Legal Defense Fund 
in which they state that, "The Brown 
amendment would be extremely det
rimental to civil rights litigation." 

But, again, to get back to what the 
studies say, the studies back up the 
claim that the rule, as amended, is 
working. 

A Federal Judiciary Center study 
demonstrated that, under the manda
tory sanctions regime, sanctions were 
imposed in a disproportionately higher 
percentage of civil rights cases than in 
tort or contract cases. Inherent in this 
problem, of course, is the vagueness of 
the term "frivolous." 

In the same study, a group of judges 
asked to study a complaint divided 
evenly over whether or not the com
plaint was frivolous, prompting one 
commentator to observe that "one 
man's frivolous complaint is another 
man's serious question." 

And so, Mr. President, I would argue 
this afternoon that while the Senator 
from Colorado has obviously a concern 
in this area, this is the wrong forum 
and the wrong time. He spoke about 
the timeliness of the issue. This is the 
wrong time to take this issue up, and 
certainly this is the wrong bill on 
which this issue should be taken up. 

If, indeed, further changes, further 
debate about whether or not judges 
should have discretion with regard to 
rule 11 issues, if that debate is to hap
pen, then it should happen in the con
text in which we can make a judgment 
about it that is a sensible judgment 
and not just a rush to judgment. 

I submit to my colleagues that the 
effect of this amendment would not 
only be to limit the kind of cases that 
can be filed but also to limit the 
court's discretion, because in this in
stance, with this amendment in place, 
all that a judge could do would be to 
choose an either/or-either the case is 
frivolous and thrown out altogether, or 
he has to apply mandatory sanctions. 
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That is not the direction in which to 

go. That is going to increase the cost of 
litigation. That is not going to help the 
process to work, and certainly I come 
back to my original point, that will 
then create a further imbalance and a 
further disruption in a relationship 
that has been established giving the 
courts a process for deciding on amend
ments to the Rules of Civil Procedure. 
That relationship will have been great
ly impaired by this kind of rush to 
judgment. 

So I reluctantly, again-understand
ing that I serve on the Judiciary Com
mittee with the Senator from Colo
rado-submit to my colleagues, at this 
point in time, on this legislation, this 
amendment is ill founded, and I ask my 
colleagues to reject it. 

Thank you. 
Several Senators addressed the 

Chair. 
The PRESIDING OFFICER. The Sen

ator from West Virginia. 
Mr. ROCKEFELLER. Mr. President, I 

say to the Senator from Iowa, I am 
going to be literally 2 minutes. 

I just want to explain the position of 
the manager of the bill on this, and for 
the benefit of my colleagues who are 
listening to this debate and their staff 
who are listening. 

We are now considering an amend
ment of the Senator from Colorado, 
Senator BROWN, that tries to repeal 
part of the Federal Rules of Civil Pro
cedure dealing with rule 11 and the way 
it serves to inhibit so-called frivolous 
pleading. 

This rule was modified as a result of 
action taken in 1993 following the work 
of the Federal Judicial Conference. I 
have listened to the concerns expressed 
by the Senator from Alabama and the 
Senator from Illinois, and others, 
pointing out this amendment is outside 
the scope of the bill before us, which is 
the product liability bill. From my pre
vious tabling motions and votes, I 
think my colleagues know that I am 
dead serious about trying to keep this 
bill limited to the bill, unloaded, un
adorned with amendments that are not 
directly related to it. 

I think that every Senator would 
agree that frivolous lawsuits should be 
curbed, but I just want to say that at 
the proper time, I will move to table 
the amendment. It was received very 
recently and one would hope there 
could be full hearings on the amend
ment. I wanted people to understand 
what my plan was. 

Mr. BROWN. Will the Senator yield? 
Mr. ROCKEFELLER. Of course. 
Mr. BROWN. Mr. President, I just 

simply will say to the Senator, I am 
very sensitive to the remarks he made. 
I understand fully his concerns. He has 
a very important bill that he has 
brought forward. I want to assure the 
Senator that it would be the last thing 
I would want to do, to somehow burden 
his bill so that it could not pass. I want 

to assure the Senator, in the event it is 
adopted but proves later to be a burden 
for the Senator in terms of getting his 
underlying measure passed, that I will 
work with him in that regard. 

Mr. ROCKEFELLER. I am thor
oughly grateful to the Senator from 
Colorado. 

Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER. The Sen

a tor from Iowa. 
Mr. GRASSLEY. Mr. President, when 

is it time to take up an amendment in 
the Senate? When is it appropriate to 
discuss any amendment? Everybody 
knows the rules of the Senate. Almost 
any time in the Senate is a time to dis
cuss anything that you can get before 
the body. Particularly in the case of 
this approcch, it seems to me very ap
propria te now because we are talking 
about an underlying piece of legisla
tion that is basic to making the courts 
a more effective tool for the settlement 
of disputes. 

In the particular case of the underly
ing piece of legislation, it is to estab
lish some standards in the courts so 
that those cases that are going to be 
considered by the courts will have 
some continuing thread running 
through them from State to State to 
make sure the cases are fairly heard. 
And this issue that is before us, that is 
presented by Senator BROWN, is such an 
amendment as well, an amendment 
that is going to make the Federal 
courts a more effective body for the de
termination of disputes. 

It has become otherwise because 
courts can be very easily loaded down 
with frivolous suits. The Brown amend
ment, which I support, is about making 
the courts serve the intent of the Con
stitution writers, to be an impartial 
body for the settlement of disputes, but 
not just any suit that might come to 
people's minds, very serious suits. 

So I want to associate myself with 
this amendment, and I want to say to 
my dear friend from Alabama, we very 
seldom disagree. This is one of those 
times because I think it is time now to 
restore the effectiveness of rule 11. A 
strong, effective rule 11 is one of the 
most important tools that the courts 
have to fight frivolous, baseless, and 
even sometimes harassing lawsuits. 

A strong effective rule 11 preserves 
judicial resources for litigants who 
truly need access to our court system, 
and to give a swift action against frivo
lous lawsuits and claims is, in the end, 
going to save time and going to save 
money and, by the way, that happens 
to be taxpayers' dollars, and it is going 
to, most importantly, promote public 
respect for the integrity of the Federal 
courts. 

Now, on the other hand, the current 
version of rule 11, the one that Senator 
BROWN wants to modify, the current 
version is of little value as a deterrent 
to baseless lawsuits. It actually allows 
attorneys to file allegations without 

knowing them to be true. It allows law
yers to make assertions without hav
ing any factual basis and before any re
search is done. 

In short, the current version of rule 
11 encourages the kind of baseless suits 
and claims that rule 11 was originally 
enacted to prevent. 

The current rule eventually says 
"Sue first and ask questions later." 

Senator BROWN'S amendment puts 
teeth back into rule 11. It does so by 
making sanctions for frivolous suits 
mandatory, as they once were. In fact, 
Mr. President, rule 11 was amended 
years ago to make sanctions manda
tory because rule 11, up to that time, 
was ineffective when sanctions were 
discretionary, as they are under the 
current version of the rule. 

This amendment thus forces people 
who come into court to present the 
facts and to present the law in a rea
sonable and honest way. It deters frivo
lous claims and frivolous suits by deny
ing litigants the opportunity to over
reach with unresearched facts and to 
shoot for the Moon with unresearched 
law. 

This amendment also provides the 
courts with a variety of tools to defer 
frivolous suits, from attorney's fees 
and expenses to court penalties to non
monetary sanctions. It also accounts 
for the innocent party who has to 
spend time and money defending 
against baseless claims, which the cur
rent version of the rule fails to do. 

This amendment would enable the 
court to make the moving party whole 
for the money spent defending against 
frivolous lawsuits or claims. 

Let me use a very specific example. 
The milkshake case that Senator 
HATCH talked about yesterday. A driv- · 
er, as we recall, bought a milkshake at 
a McDonald's restaurant and placed it 
between his legs. When he reached for 
something, he squeezed the milkshake 
and it spilled into his lap. He became 
distracted and drove into the car of an
other driver who sued the milkshake 
purchaser and McDonald's. His attor
ney's theory was that McDonald's 
failed to warn the driver of the danger 
of eating and driving at the same time. 

Now, in reality, he was after McDon
ald's deep pocket because the driver 
who caused the accident was unin
sured. This case was thrown out of trial 
court but was appealed up to the New 
Jersey Supreme Court-consuming, if 
we can believe this, 3 years of the court 
system's time, and thousands and 
thousands of dollars of McDonald's 
money for defense of a baseless action. 

Now, when McDonald's asked for re
imbursement for these fees, the judge 
refused, saying of the plaintiff, "He's 
creative and imaginative and should 
not be penalized for that." 

Now, how ridiculous can we get when 
we talk about frivolous suits? This case 
shows that far from discouraging frivo
lous litigation, the current · rule actu
ally encourages it. 
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Senator BROWN'S relatively modest 

changes will restore the deterrence 
value of rule 11 and will have a positive 
impact on the ability of the Federal 
courts to deal with the ever-increasing 
onslaught of litigation, because cases 
delayed is justice denied for some peo
ple who have a legitimate suit. 

I support and I ask my colleagues to 
support the needed change suggested 
by Senator BROWN. 

Mr. SPECTER addressed the Chair. 
The PRESIDING OFFICER (Mr. 

ASHCROFT). The Senator from Penn
sylvania. 

Mr. SPECTER. Mr. President, I have 
sought recognition to have a brief col
loquy or discussion with the proponent 
of this amendment, the distinguished 
Senator from Colorado, Senator 
BROWN. I have already talked with him 
about the matter, and I think it is use
ful to make it a matter of record as to 
the meaning of this amendment, which 
I think is reasonably apparent from the 
language. 

There is always a consideration as to 
legislative intent as derived from these 
discussions, but I think that it is espe
cially appropriate when we have an 
amendment to have the view of the au
thor of the amendment. 

As I understand the amendment, it 
essentially restores the old rule 11 
which was in existence prior to its 
amendment. In general terms, is that 
true? 

Mr. BROWN. Yes, it restores the rule 
that was in effect prior to December 1, 
1993. 

Mr. SPECTER. As I understand the 
interpretation of the old rule, it pro
vided some reasonable flexibility with 
respect to the imposition of sanctions. 
My question to Senator BROWN is, does 
his amendment leave it to the discre
tion of the court as to what sanctions 
would be imposed? 

Mr. BROWN. It does leave to the dis
cretion of the court as to what sanc
tions are appropriate. 

Mr. SPECTER. So that there is no re
quirement that there be an imposition 
of attorney fees or a loser-pays rule for 
a violation of the rule arising from this 
amendment to rule 11? 

Mr. BROWN. That is correct. 
The fact is, in the past, before De

cember l, 1993, there were occasions on 
a number of times when the judges 
would find that it would be inappropri
ate to award those fees although they 
found-

Mr. SPECTER. It would be appro
priate? 

Mr. BROWN. It would not be appro
priate to award those fees, even though 
they did find a frivolous action. 

Mr. SPECTER. Although the lan
guage is mandatory that there has to 
be some sanction, the scope of the 
sanction is up to the judge? That is, it 
is discretionary with the court? · 

Mr. BROWN. That is correct. 
Mr. SPECTER. And the amendment 

does not require that attorneys fees be 

paid or that the rule of loser pays be a 
consequence of a violation of the rule 
under the amendment that is being of
fered? 

Mr. BROWN. That is correct. 
Mr. SPECTER. Mr. President, this, I 

think, is something which is important 
to have clear, which we have now clari
fied. 

It is my sense that the adoption of 
the tightening provisions by Senator 
BROWN achieves a purpose of further 
discouraging frivolous litigation. That 
is already discouraged to some extent, 
under the existing rule 11, but it fur
ther discourages frivolous litigation. 

There is legislation in one of the bills 
passed by the House which would im
pose the loser-pays rule, which is not 
in the House product liability legisla
tion, but their companion bill and it 
might be applicable to all litigation so 
that it might apply to product liability 
cases. 

It is my sense, given the concern 
about whether there is frivolous litiga
tion or the extent of frivolous litiga
tion, that there is merit to try to re
duce frivolous litigation to the extent 
that we can, and to discourage some 
more drastic, draconian measure, 
which I think would be presented by a 
loser-pays rule. 

The United States has had a tradi
tion throughout the judicial experience 
we have had, that a loser-pays rule is 
not appropriate for our society. With
out getting into the pros and cons and 
the extent of what may or may not be 
the rule in Great Britain, loser pays 
has not been our rule. 

My experience as a practicing attor
ney has demonstrated to me that we 
ought not to make that kind of a dras
tic rule which would, in effect, close 
the courts. 

What Sena tor BROWN has done here 
in proposing a tightening of the rule 
against frivolous lawsuits, it seems to 
me, would tend to discourage any more 
drastic approach in this field. 

I wonder if my colleague from Colo
rado would agree with that generaliza
tion? 

Mr. BROWN. I might say that I con
cur in the view of the Senator. 

It seems to me if there is a reason
able and a fair procedure to discourage 
frivolous actions in place, that will act 
as the strong deterrent to go to the 
loser-pays provision that, for example, 
England has incorporated. 

On the other hand, if the rule stays 
without significant restrictions against 
frivolous lawsuits, my guess is there 
will be much greater strength in this 
country of movement to go to loser 
pays. 

Mr. SPECTER. I thank my colleague. 
Moving on to the one other provision I 
wanted to discuss, with respect to the 
knowledge of the attorney who pre
pares the pleadings. 

As I understand the amendment of 
Senator BROWN, and I pose this ques-

tion to my colleague from Colorado: 
does the amendment permit a good
faith interpretation as to what the at
torney for the plaintiff knows; that it 
is to the best of the person's knowl
edge, information, and belief, as the 
language says, formed after an inquiry, 
reasonable under the circumstances. 

So in essence, it is a good-faith rep
resentation by the attorney who signs 
the pleadings. 

Mr. BROWN. Indeed, that is correct. 
Rule 11 before and after my amend
ment allows filings for which the party 
has a reasonable belief that it is true. 
The basic notice pleading system is not 
affected. One can still make a general, 
encompassing pleading, and then con
duct discovery. 

I might add, the proposals in the new 
rule which were meant to discourage 
rule 11 proceedings are retained in this 
amendment. In other words, 21-day safe 
harbor that is part of the new rules, I 
retain. 

What that does is require someone 
who is going to bring rule 11 proceed
ings to identify what they think is friv
olous, then allow the person who has 
brought the action to correct that 
within 21 days, and indeed if they do it 
ensures that they are totally free from 
sanctions. 
· That safe harbor provision, that I 

think is protection against rule 11 pro
ceedings, was retained. I retained it ba
sically because I thought that part of 
the change seemed to have merit and 
could be helpful. 

Mr. THURMOND. Mr. President, I 
rise today in support of the amendment 
offered by my good friend from Colo
rado, Senator BROWN. This amendment 
is appropriate to restore rule 11 of the 
Federal Rules of Civil Procedure to its 
proper role. Rule 11 is an important 
weapon to prevent the filing of frivo
lous claims and contentions in Federal 
courts. Significant alterations to rule 
11 went into effect on December 1, 1993, 
and several of these changes are not de
sirable. 

This is not an issue of favoring one 
party or group over another, but re
lates to the standards of veracity 
which apply to all advocates in Federal · 
courts. The issue is whether we in the 
Congress are going to accept changes 
in rule 11 which lower the standards 
that attorneys must satisfy when filing 
claims and assertions in Federal court. 

This is an issue which is of impor
tance to the American people, too 
many of whom already hold lawyers 
and our system of justice in low regard. 
The Congress is ultimately responsible 
for both the laws and the procedures 
under which our Federal courts oper
ate. We simply should not accept the 
lower standards in Federal courts 
which are made by the 1993 changes to 
rule 11. 

The amendment by Senator BROWN 
will correct undesirable changes in rule 
11, while maintaining other changes in 
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the rule which improve the administra
tion of justice. The most critical cor
rection made by the Brown amendment 
would require all factual contentions 
made in writing to a court to have evi
dentiary support or be well grounded in 
fact. The 1993 changes in rule 11 permit 
a party to make contentions which are 
likely to have evidentiary support 
after further investigation or discov
ery. It is important to correct this 
change in rule 11 to prevent litigants 
from making broad assertions in the 
hope that they will be able to support 
them through future discovery. On the 
other hand, I am pleased that Senator 
BROWN agreed to my suggestion to in
corporate the long-standing standard 
that contentions must be well ground
ed in fact, because requiring every con
tention to have evidentiary support 
prior to discovery might be too high a 
standard and preclude claims and as
sertions that should be permitted. 

Mr. President, I consider the Brown 
amendment to be desirable to restore 
the standards of rule 11. I urge my col
leagues to support this amendment. 

Mr. SPECTER. Mr. President, I 
would further inquire of my distin
guished colleague from Colorado, 
whether the legislative intent here is 
to allow discovery as to matters that a 
plaintiff could not know about? So that 
when there is language here which says 
that, "by presenting to the court * * * 
an attorney * * * is certifying * * * the 
allegations and other factual conten
tions have evidentiary support or are 
well-grounded in fact," if a plaintiff 
makes representations to the attorney 
which the attorney has reason to ac
cept, that that would be a sufficient 
evidentiary basis for the allegations in 
the complaint? 

Mr. BROWN. Yes, I believe the Sen
ator has said it correctly. All rule 11 
requires is an objectively reasonable 
belief that it is true. Certainly the case 
the Senator has outlined would fit 
that. 

Mr. SPECTER. If there is something 
which plaintiff does not know about, 
which the attorney does not know 
about, there would be an opportunity 
for discovery to ascertain facts which 
are not within the knowledge of the 
plaintiff before there could be a chal
lenge that there was a violation of rule 
11? 

Mr. BROWN. It is my understanding 
of the workings of this rule that it is 
quite clear that you can still make 
general encompassing pleadings and 
then conduct discovery. 

Mr. SPECTER. Because a plaintiff 
would know on many matters what had 
happened, but if there were some tech
nical matter, some defect in a mecha
nism, for example, in a product, that 
could not be within the knowledge of 
the plaintiff, it might require some dis
covery. But you have to state a suffi
cient claim to withstand a motion to 
dismiss, or perhaps just notice plead-

ing. There would be an opportunity for 
an attorney to undertake discovery be
fore there would be a basis for seeking 
sanctions under rule 11? 

Mr. BROWN. Yes. It would be my 
feeling that this could well come under 
the general pleadings and all it would 
require is a general belief it was true. 
And it would, under those cir
cumstances, allow the discovery. 

Mr. SPECTER. I thank my colleague 
from Colorado. It is my intention to 
support this amendment and I do so be
cause I think the experience under the 
old rule-if I might ask the specifics of 
Senator BROWN, when was the old rule 
in effect specifically? 

Mr. BROWN. The provision that re
quired sanctions if indeed someone had 
made frivolous filings was adopted in 
1983 and lasted through December 1, 
1993. 

Mr. SPECTER. Within the 10-year pe
riod, I think that rule had sufficient 
flexibility to deter frivolous suits but 
was not so rigid and burdensome as to 
make it impossible to work in a rea
sonable fashion. And by returning to 
the old rule, which had been in effect 
for that period of time, it is my sense 
that there will be a tightening of the 
legal procedure and that it will make 
an improvement and satisfy those who 
are concerned about the filing of frivo
lous lawsuits. 

It is my sense generally that in seek
ing congressional changes in rules gov
erning judicial proceedings that we 
have to proceed with substantial cau
tion. In my comments on Monday I 
pointed out some of my experience. As 
a practicing lawyer, I represented both 
plaintiffs and defendants in personal 
injury cases and had a major piece of 
litigation, which I had discussed on 
Monday, and have a sense that, as we 
have had accretion or encrustation by 
the courts since the early 19th century 
on the rules of law, where the cases are 
very, very carefully analyzed and con
sidered-I have read many of those 
cases personally in connection with the 
litigation which I handled many years 
ago, described in some detail in my 
earlier presentation-that the courts 
have a much better opportunity to 
handle changes in the law than we do 
in Congress, where frequently only one 
or two Senators may be present at a 
hearing and our markups do not have 
the kind of careful and close analysis 
of an issue which judicial decisions 
have. 

So that when Senator BROWN seeks 
to return to a rule which had been in 
effect for 10 years, which tightens the 
procedures and which may well fore
close a more drastic or draconian 
change on loser pays, I think it is 
worth enacting. So I compliment my 
colleague from Colorado and I also 
compliment my colleague from Ala
bama, who has no peer here in terms of 
his knowledge of the judicial system 
and of judicial temperament. We do not 

always agree, but Senator HEFLIN and I 
have been on the Judiciary Committee 
for 14-years plus together and we have 
agreed most of the time. 

I might say we are going to miss you, 
Senator HEFLIN. But on this one I must 
respectfully disagree and decide with 
Senator BROWN. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER. The Sen

ator from Colorado. 
Mr. BROWN. Mr. President, I ask 

unanimous consent to add Senator 
Abraham as a cosponsor of the amend
ment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HEFLIN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Alabama. 
Mr. HEFLIN. Mr. President, first let 

me apologize to Senator BROWN, when I 
said that he had not filed a bill on this. 
It was my understanding-I was told 
that, that was done after a reasonable 
search. My staff or someone, must not 
have done it. 

That sort of illustrates why there 
ought to be discretion in regards to 
facts, sometimes, that might be stated 
or alleged. You ought to have an oppor
tunity to correct a mistake. There 
ought to be discretion when a party 
makes an honest mistake. 

But basically this is an issue on 
whether or not we should return to a 
rule that was in effect for 10 years from 
1983 up until December 1, 1993. The Ju
dicial Conference, through an advisory 
committee, looked at the way rule 11 
then was operating and it felt that 
there ought to be some ch.anges made. 
So they proposed changes and the Judi
cial Conference of the United States 
agreed that there ought to be some 
changes made in rule 11, and that the 
rule ought not to be mandatory, but 
should be discretionary. 

It went to the Supreme Court and six 
out of the nine members of the Su
preme Court, agreed with the Judicial 
Conference and the Supreme Court rec
ommended the changes to the Con
gress. And the 6-month deadline went 
by and therefore the new rules of civil 
procedure, including rule 11 went into 
effect because there was no vote trying 
to amend them or trying to prevent 
them from going into effect. 

So we have a situation in which I feel 
we ought to see how rule 11 is going to 
work. The judiciary studied it for 10 
years, the 10 years that the old rule op
erated and basically this amendment 
attempts to take us back to the old 
rule. Basically, the Brown amendment 
has a lot of different language but it 
really comes down to whether or not 
rule 11 ought to be mandatory in every 
instance or whether it ought to be dis
cretionary with the judge. 

Senator GRASSLEY talked about the 
milkshake case. There are bad cases. 
They say bad cases make bad law. You 
will have, probably, 1 out of 1,000 bad 

-- - - - - " ·- . - - - . - . . . ' ~ 



April 26, 1995 CONGRESSIONAL RECORD-SENATE 11287 
cases, but that ought not to necessarily 
be the controlling factor relative to a 
determination of whether or not the 
rule ought to be mandatory or whether 
it ought to be discretionary. 

I think the procedure that was fol
lowed by the judiciary was a very de
liberate procedure. It involved a stud
ied approach, and scholars spent hours 
and days considering this issue. And 
here we are going to consider this bill 
on the floor of the Senate, highly tech
nical in nature, in about 1 hour and 10 
minutes and are going to vote on it. It 
seems to me that the proper course 
that we ought to follow is to follow 
what the advisory committee of the 
Judicial Conference did, and what the 
Supreme Court recommended to the 
Congress. 

So, in my judgment I feel it is a mis
take to adopt the Brown amendment. 

Mr. BROWN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Colorado. 
Mr. BROWN. Mr. President, I ask for 

the yeas and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There is a sufficient second. 
The yeas and nays were ordered. 
Mr. ROCKEFELLER addressed the 

Chair. 
The PRESIDING OFFICER. The Sen

ator from West Virginia. 
Mr. ROCKEFELLER. Mr. President, I 

wanted to note that I previously indi
cated that I wanted to have a tabling 
motion to establish the fact that I 
want this bill to be kept a product li
ability bill alone and not to have out
side material added to it. But the pre
vailing sentiment of the chairman 
clearly is for an up-or-down vote, and I 
have yielded to that. 

The PRESIDING OFFICER. Is there 
further debate on the amendment. If 
not, the question is on agreeing to the 
amendment of the Senator from Colo
rado. On this question, the yeas and 
nays have been ordered, and the clerk 
will call the roll. 

The legislative clerk called the roll. 
Mr. LOTT. I announce that the Sen

ator from Missouri [Mr. BOND] and the 
Senator from Oregon [Mr. HATFIELD] 
are necessarily absent. 

Mr. FORD. I announce that the Sen
ator from Delaware [Mr. BIDEN], the 
Senator from Arkansas [Mr. BUMPERS], 
the Senator from Nebraska [Mr. ExoN], 
the Senator from Massachusetts [Mr. 
KENNEDY], and the Senator from Ar
kansas [Mr. PRYOR] are necessarily ab
sent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced-yeas 56, 
nays 37, as follows: 

Abraham 
Ashcroft 

[Rollcall Vote No. 136 Leg.] 
YEAS-56 

Baucus 
Bennett 

Brown 
Bryan 

Burns 
Chafee 
Coats 
Cohen 
Conrad 
Coverdell 
Craig 
D'Amato 
De Wine 
Dole 
Domenici 
Dorgan 
Faircloth 
Frist 
Gramm 
Grams 
Grassley 

Akaka 
Bingaman 
Boxer 
Bradley 
Breaux 
Byrd 
Campbell 
Cochran 
Daschle 
Dodd 
Feingold 
Feinstein 
Ford 

Biden 
Bond 
Bumpers 

Gregg 
Helms 
Hutchison 
Inhofe 
Johnston 
Kassebaum 
Kempthorne 
Kerry 
Kohl 
Kyl 
Lott 
Lugar 
Mack 
McCain 
McConnell 
Murkowski 
Nickles 

NAY8-37 

Glenn 
Gorton 
Graham 
Harkin 
Hatch 
Heflin 
Hollings 
Inouye 
Jeffords 
Kerrey 
Lau ten berg 
Leahy 
Levin 

NOT VOTING-7 
Exon 
Hatfield 
Kennedy 

Nunn 
Packwood 
Pressler 
Reid 
Robb 
Roth 
Santorum 
Simpson 
Smith 
Sn owe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Warner 

Lieberman 
Mikulski 
Moseley-Braun 
Moynihan 
Murray 
Pell 
Rockefeller 
Sar banes 
Shelby 
Simon 
Wellstone 

Pryor 

So, the amendment (No. 599) was 
agreed to. 

MORNING BUSINESS 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that there now 
be a period for the transaction of morn
ing business, with Senators permitted 
to speak for up to 5 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

APOLOGY TO THE GOVERNOR OF 
THE STATE OF NEW YORK 

Mr. MOYNIHAN. Mr. President, as 
the senior senator from the State of 
New York, and as a Democrat, I rise to 
offer an apology to our Governor, 
George E. Pataki, for the inexcusable 
conduct of the national chair of the 
Democratic National Committee yes
terday in Albany. 

As has now been reported, and not 
disputed, ·Mr. Donald L. Fowler re
ferred to our Governor as a "quasi-Gov
ernor". This, he said, is self-defining. 
"It means almost a governor, a gov
ernor who's not quite there, a governor 
who doesn't quite have it together 
* * *" Later he volunteered to report
ers, "You know what 'quasi' means. It 
means half-assed." 

In the annals of political invective, 
there has been yet more vulgar cal
umny, but in this already sufficiently 
raucus time, this will serve. But will 
not be allowed to stand. 

Mr. Pataki is our duly elected Gov
ernor; a person of manifest ability and 
quiet dignity. It defies reason that the 
national chair of the Democratic Party 
should journey to the State capital for 
the purpose of summoning New York-

ers to support President Clinton in the 
next election, whilst simultaneously 
insulting the person New Yorkers 
chose to be Governor in the last elec
tion. 

I am sure Mr. Fowler regrets his re
marks. I await his apology. And, to say 
again, tender my own on behalf of the 
great majority of Democrats who 
would not wish to be associated with 
what has now taken place, and who 
will insist that it not occur again. The 
President's task in New York will be 
difficult enough; that would make it 
impossible. 

WAS CONGRESS IRRESPONSIBLE? 
THE VOTERS HA VE SAID YES 

Mr. HELMS. Mr. President, before 
contemplating today's bad news about 
the Federal debt, let's have that little 
pop quiz again: 

Question: How many million dollars 
are in $1 trillion? While you are arriv
ing at an answer, remember that it was 
the U.S. Congress that ran up the Fed
eral debt that now exceeds $4.8 trillion. 

To be exact, as of the close of busi
ness Tuesday, April 25, the total Fed
eral debt-down to the penny-stood at 
$4,842, 767 ,648,608.~meaning that 
every man, woman, and child in Amer
ica now owes $18,383.23 computed on a 
per ca pi ta basis. 

Mr. President, again to answer the 
pop quiz question, How many million 
in a trillion? There are a million mil
lion in a trillion; and you can thank 
the U.S. Congress for the existing Fed
eral debt exceeding $4.8 trillion. 

IN MEMORY OF MARY BINGHAM 
Mr. FORD. Mr. President, I would 

like to take a few moments to express 
my sadness over the passing of Mary 
Bingham, philanthropist and former 
owner of the Louisville Courier-J our
nal. 

It has been said that "we are defined 
by those we have lost," and this could 
not be more true than with Mary Bing
ham and the city she called home for 
over 60 years. 

Her husband, Barry Bingham Sr., 
brought her to Louisville, and though 
they forged a partnership that gave the 
city a spark it had not known before, 
her personal contributions both to the 
newspaper and to the community at 
large, stood alone. 

The Louisville Courier-Journal wrote 
that "for those who understood the re
markable partnership that shaped this 
region's intellectual, political and cul
tural climate for a century, Mary Bing
ham's own stature and contributions 
were never in doubt." 

And while Mary Bingham was not a 
native Kentuckian, she quickly em
braced the place she would live out her 
life and we were proud to call her our 
own. 

Throughout the years, she was al
ways the picture of grace and 
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loveliness, a charming hostess and 
much-in-demand guest. But Mary Bing
ham was not afraid to reveal the fierce 
fighter within, when it came to battles 
on issues most important to her from 
the environment to high education 
standards. 

And if those passionate beliefs placed 
her at odds with the powers that be, 
than so be it-whether they were foes 
of civil rights or President Roosevelt 
himself. 

But mostly, a woman who had experi
enced so much personal loss in her own 
life, wanted simply to care for others. 
So much so, that I am sure that upon 
hearing the news of. her death, an en
tire city grieved not only for the loss of 
a great philanthropist, but also for a 
close friend. 

In the days following her death, you 
often heard those describe her as being 
of a different era. Let us hope not. Her 
grace, her intellect, her sharp wit, and 
perhaps most important, her deep sense 
of compassion, are qualities des
perately needed in these confusing 
times. 

I know her life of accomplishment, 
commitment, and kindness will set a 
standard for generations of leaders to 
come in a city she led so well. 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and doc
uments, which were referred as indi
cated: 

EC-715. A communication from the Comp
troller General of the United States, trans
mitting, pursuant to law, the report on base 
closures; to the Committee on Armed Serv
ices. 

EG-716. A communication from the Chair
man of the National Research Council, trans
mitting, pursuant to law, the report on the 
F-22; to the Committee on Armed Services. 

EC-717. A communication from the Sec
retary of the Air Force, transmitting, pursu
ant to law, a report on unit cost; to the Com
mittee on Armed Services. 

EC-718. A communication from the Acting 
Secretary of the Army, transmitting, pursu
ant to law, a report on program acquisition 
unit cost; to the Committee on Armed Serv
ices. 

EC-719. A communication from the Direc
tor of the Defense Finance and Accounting 
Service, transmitting, pursuant to law, the 
report on multifunction cost comparison 
studies; to the Committee on Armed Serv
ices. 

EC-720. A communication from the General 
Counsel of the Department of Defense, trans
mitting, a draft of proposed legislation enti
tled "The National Defense Technology and 
Industrial Base, Defense Reinvestment, and 
Defense Conversion Act"; to the Committee 
on Armed Services. 

EC-721. A communication from the Sec
retary of Defense, transmitting, pursuant to 
law, the report on the Future Years Defense 
Program; to the Committee on Armed Serv
ices. 

EG-722. A communication from the Sec
retary of Defense, transmitting, pursuant to 

law, the report on the Cooperative Threat 
Reduction Program plan for fiscal years 1996 
through 2001; to the Committee on Armed 
Services. 

EG-723. A communication from the Sec
retary of Defense, transmitting, pursuant to 
law, the report on the National Security 
Education Program; to the Committee on 
Armed Services. 

EG-724. A communication from the Under 
Secretary of Defense (Acquisition and Tech
nology), transmitting, pursuant to law, the 
report on the selected acquisition for the pe
riod October 1, 1994 through December 31, 
1994; to the Committee on Armed Services. 

EG-725. A communication from the Under 
Secretary of Defense (Personnel and Readi
ness), transmitting, pursuant to law, the re
port on the manpower request; to the Com
mittee on Armed Services. 

EC-726. A communication from the Assist
ant Secretary of State (Legislative Affairs), 
transmitting, pursuant to law, the report 
relative to biological weapons; to the Com
mittee on Armed Services. 

EG-727. A communication from the Comp
troller General of the United States, trans
mitting, pursuant to law, the report on base 
closures; to the Committee on Armed Serv
ices. 

EC-728. A communication from the Sec
retary of Energy, transmitting, pursuant to 
law, the report on baseline environment 
management; to the Committee on Armed 
Services. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first 
and second time by unanimous con
sent, and referred as indicated: 

By Mr. McCAIN (for himself and Mr. 
LIEBERMAN): 

S. 726. A bill to amend the Iran-Iraq Arms 
Non-Proliferation Act of 1992 to revise the 
sanctions applicable to violations of that 
act, and for other purposes; to the Commit
tee on Foreign Relations. 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. DOLE (for himself, Mr. 
DASCin..E, Mr. COCHRAN, and Mr. 
LOTT): 

S. Res. 111. A resolution relative to the 
death of the Honorable John C. Stennis, late 
a Senator from the State of Mississippi; con
sidered and agreed to. 

By Ms. SNOWE (for herself, Mr. SIMON, 
Mr. PRESSLER, Mr. SARBANES, Mr. 
D'AMATO, and-Mr. DODD): 

S. Con. Res. 11. A concurrent resolution 
supporting a resolution to the long-standing 
dispute regarding Cyprus; to the Committee 
on Foreign Relations. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. McCAIN (for himself and 
Mr. LIEBERMAN): 

S. 726. A bill to amend the Iran-Iraq 
Arms Non-Proliferation Act of 1992 to 
revise the sanctions applicable to vio-

lations of that Act, and for other pur
poses; to the Committee on Foreign 
Relations. 

THE IRAN-ffiAQ ARMS NONPROLIFERATION 
AMENDMENTS ACT 

• Mr. McCAIN. Mr. President, 4 years 
after the defeat of Iraq in the Persian 
Gulf war, Iran has emerged as a grow
ing threat to the region. Bellicose 
statements are issued regularly from 
Tehran regarding the foreign presence 
in the Persian Gulf. More importantly, 
this rhetoric has been accompanied by 
disturbing reports of new arms ship
men ts to Iran and the deployment of 
weapons which pose a direct threat to 
shipping in the Persian Gulf. 

Today, Senator LIEBERMAN and I are 
introducing legislation to assist the 
President in his efforts to deal with 
this situation. The 1992 Iran-Iraq Arms 
Non-Proliferation Act, which I cospon
sored with then-Senator GoRE, estab
lished sanctions against third parties 
which assist Iran and Iraq in their ef
forts to rebuild their weapons capabili
ties. It was a start, but it did not go far 
enough. Efforts by Senator LIEBERMAN 
and I last year to expand the legisla
tion were unsuccessful. 

The 1992 bill was intended to target 
not only the acquisition of conven
tional weapons, but weapons of mass 
destruction as well. In the process of 
amending the bill to the 1993 Defense 
Act, however, the explicit references to 
weapons of mass destruction were 
dropped. 

The bill we are introducing today at
tempts to make these applications ab
solutely clear. It also removes from the 
proposed sanctions exceptions for as
sistance under the Freedom Support 
Act, thereby removing the benefit of 
the doubt Congress may have given 
Russia in 1992. As I will explain later in 
my statement, Russia has perhaps used 
this exception to the detriment of 
United States policy in the Persian 
Gulf. 

To the current list of sanctions 
against persons assisting Iran and Iraq 
in its weapons programs, which already 
include procurement and export sanc
tions, the amendments we are offering 
today add the denial of visas, denial of 
commercial credit, and denial of au
thority to ship products across United 
States territory. To the list of sanc
tions against countries offering similar 
assistance, the amendments add the de
nial of licenses for export of nuclear 
material, denial of foreign military 
sales,, denial of the transfer of con
trolled technology, denial of the trans
fer of computer technology, suspension 
of the authority of foreign air carriers 
to fly to or from the United States, and 
a prohibition on vessels that enter the 
ports of sanctioned countries. 

The comprehensive international 
U.N.-mandated sanctions against Iraq 
make the invocation of sanctions 
against third party suppliers of Iraq 
unnecessary in the near future, unless 

.. - ~ .. 
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of course, the embargo is violated or 
revoked. Presently, the more pressing 
need with regard to Iraq is for the 
international community to remain 
firm on the embargo. 

But given the history of the Iraqi 
military buildup before the gulf war, 
the sanctions included in the Iran-Iraq 
Act may, at a later date, be as impor
tant with regard to Iraq as they are 
currently in the case of Iran. Once the 
embargo is lifted, there will be a great 
temptation for cash-strapped econo
mies to resume sales of military hard
ware to Iraq. Outside forces may once 
again be compelled to maintain a bal
ance in the region through arms sales 
and a dangerous escalation of fire
power. 

Before Iraq's efforts to develop weap
ons of mass destruction were ended in 
the aftermath of the gulf war, it had 
made substantial progress. Iraq had 
several workable nuclear weapon de
signs, many key components, a multi
billion dollar nuclear manufacturing 
base and a global supply network able 
to exploit lax Western export controls. 
Its Western-trained scientists had pro
duced small amounts of weapons grade 
plutonium and enriched uranium. Even 
today, despite our best efforts, Iraq 
maintains the equipment and expertise 
that may permit it to resume its pur
suit of a nuclear weapon once the em
bargo is lifted. 

Saddam Hussein's efforts to develop 
chemical and biological weapons capa
bilities are also well known and, as 
with its nuclear program, there is some 
lingering concern about whether Iraq 
retains a capacity to produce these 
weapons. 

The Congressional Research Service 
did two illuminating studies 2 years 
ago on the sources of Iraq's weapons of 
mass destruction programs. The list of 
Iraq's nuclear suppliers included 3 
French firms, 11 German firms, 2 Ital
ian firms, 2 Swedish firms, 4 Swiss 
firms, 4 British firms, and 2 Russian 
firms. The list of Iraq's chemical weap
ons suppliers included 7 Austrian firms, 
2 Belgian firms, 2 French firms, 34 Ger
man firms, 3 Dutch firms, 3 Italian 
firms, 1 Spanish firm, 3 Swiss firms, 
and 1 British firm. 

This is all in the past now. But we 
should take note that so many corpora
tions displayed an interest in supplying 
Iraq without regard to the con
sequences. These corporations must be 
confronted with disincentives in order 
to keep them from once again serving 
as Saddam's supplier base. 

It is also vitally important to pre
vent the reemergence of an Iraqi con
ventional military threat. One need 
only to observe the origins of the weap
ons which constituted the Iraqi threat 
in 1990 to know that the key to any 
postemba.rgo containment strategy will 
depend on our ability to influence 
Iraq's trading partners in Europe, Rus
sia, the People's Republic of China, and 
North Korea. 

It is my hope and intention that the 
sanctions detailed in this legislation 
help us exercise the influence nec
essary to prevent another dangerous 
arms buildup in Iraq. 

The threat from Iran is more imme
diate. Recent reports indicate a sub
stantial increase in the Iranian mili
tary presence in the Persian Gulf. In 
addition to Silkworm missiles and two 
Russian-built submarines, Iran has de
ployed on the islands, it controls in the 
Straits of Hormuz thousands of addi
tional troops, surface-to-air missiles, 
and artillery. These reports are par
ticularly disturbing in that they are a 
part of a well-established pattern. Iran 
is importing hundreds of North Korean
made Scud-C missiles. It is expected to 
acquire the Nodong North Korean mis
siles currently under development; and 
it is reportedly assembling its own 
shorter-range missiles. 

In the course of preparing this legis
lation, I asked the Congressional Re
search Service to compile a chronology 
of reported arms shipments to Iran 
since the passage of the original Iran
Iraq bill in 1992. The record is quite dis
turbing. I ask unanimous consent that 
the chronology be inserted into the 
RECORD following my remarks. 

Iranian efforts to develop nuclear 
weapons are public and well estab
lished. Successive CIA Directors, and 
Secretaries Perry and Christopher have 
all testified to the effect that Iran is 
engaged in an extensive effort to ac
quire nuclear weapons. In February, 
Russia signed an agreement to provide 
Iran with a 1,000-megawatt light water 
nuclear reactor. The Russians indicate 
that they may soon agree to build as 
many as three more reactors--another 
1,000-megawatt reactor, and two 440-
megawatt reactors. 

I have raised my concerns regarding 
this sale with the administration on a 
number of occasions. I have maintained 
that under the Freedom Support Act of 
1992, which the Iran-Iraq Act of 1992 
was intended to reinforce, the Presi
dent must either terminate assistance 
to Russia or formally waive the re
quirement to invoke sanctions out of 
concern for the national interest. 

The State Department informed me 
in a letter dated April 21, 1995, that "to 
the best of its knowledge, Russia has 
not actually transferred relevant mate
rial, equipment, or technology to 
Iran," and so there is no need to con
sider sanctions. I was further informed 
that "they are examining the scope of 
the proposed Russian nuclear coopera
tion with Iran, and as appropriate, they 
will thoroughly evaluate the applica
bility of sanctions," presumably, if at a 
later date they can confirm the trans
fer. 

I have no reason to question the 
State Department's evaluation of the 
facts on the ground. However, I would 
note that there have been public re
ports of as many as 150 Russians em-

ployed at the site of the proposed reac
tor. There seems to be a dangerously 
fine line in determining when material, 
equipment, or technology useful in the 
manufacture of nuclear weapons has 
actually been transferred, especially 
when, as is the case with Iran, the re
actor may already be partially com
plete. 

At what point in the construction of 
the reactors does the transfer become 
significant? Do we allow the Russians 
to build portions of the reactor which 
do not strictly involve the transfer of 
dangerous equipment or technology 
while Iran obtains the most vital as
sistance from other sources? Al though 
I cannot make this determination my
self, common sense and an appropriate 
sense of caution would dictate that any 
assistance provided Iran in its efforts 
to acquire nuclear technology is sig
nificant. If the appropriate point to 
make this decision is not when techni
cians have been dispatched to the site 
and construction may have begun, I 
hope the administration can identify 
an equally obvious point at which the 
transfer has become the grounds for 
sanctions. 

More importantly perhaps, I would 
point out that although the adminis
tration may have technical grounds for 
arguing that it is not yet required to 
invoke sanctions, making a determina
tion on the applicability of sanctions 
sooner, rather than later, would serve 
as necessary leverage in resolving the 
issue. My intention is not to gut Unit
ed States assistance to Russia. It is to 
prevent Russia from providing Iran 
dangerous technology. Waiting to 
make a determination until the trans
fer is complete defeats the purpose of 
the sanctions. 

Ultimately, I fear that the reason the 
administration has not made a deter
mination is that it does not want to 
jeopardize our relationship with Rus
sia. 

Based on this assumption and antici
pating that the State Department may 
at a later date find other ways to avoid 
compliance with the Freedom Support 
Act, the legislation we are introducing 
today makes the President's legal re
sponsibility under the act more ex
plicit. 

We sent our Armed Forces to war in 
the Persian Gulf once in this decade. 
They endured hardship to themselves 
and their families. Some will live with 
the injuries they incurred in service to 
our Nation for the rest of their lives. 
And as is the case with every war, 
some never returned. With the coopera
tion of our friends in Europe, whose 
own sacrifices to the effort to free Ku
wait should not be forgotten, we must 
see that the service of these brave men 
and women was not in vain. 

Stability and security in the Persian 
Gulf is vital to the world economy and 
to our own national interests. Aggres
sors in the region should know that if 
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we must, we will return to the Persian 
Gulf with the full force of Operation 
Desert Storm. At the same time, our 
friends and adversaries elsewhere in 
the world should understand that the 
United States will do everything in its 
power to preclude that necessity. It is 
my sincere hope that this legislation 
will serve as an indication of just how 
serious we are. 

Mr. President, I ask unanimous con
sent that additional material be print
ed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
CONGRESSIONAL RESEARCH SERVICE, 

THE LIBRARY OF CONGRESS, 
Washington, DC, March 30, 1995. 

To: Office of Senator John McCain, Atten
tion: Walter Lohman. 

From: Kenneth Katzman, Analyst in Middle 
Eastern Affairs, and Elizabeth Dunstan, 
Foreign Affairs and National Defense Di
vision. 

Subject: Arms and Technology Transfers to 
Iran. 

This memorandum responds to your re
quest to provide an unclassified chronology 
of reported weapons and technology trans
fers or agreements to Iran. Please call 7-7612 
if you have any questions. 
CHRONOLOGY OF WEAPONS AND TECHNOLOGY 

TRANSFERS TO IRAN USING PRESS REPORTS: 
OCTOBER1992-PRESENT 

10/8/92--The International Institute for 
Strategic Studies reported that China would 
supply a nuclear reactor under construction 
at Qazvin in northwestern Iran. 

10/24192-An editorial in the Washington 
Times reported Iran bought Sukhoi-24 light 
bombers from Russia and three diesel sub
marines, for $750 million per submarine. 
Most other sources cite a figure of $450 mil
lion a piece. Also, F-7 jet fighters were pur
chased from China. China reportedly agreed 
on September 10, 1992 to sell Iran a large nu
clear reactor. 

11121192--According to Defense Weekly, 
Russia delivered to Iran the first Kilo class 
submarine with a surface to air missile ca
pacity in the form of manportable SA-14 
Gremlin or SA-16 Gimlet. 

2110/93-According to the Jerusalem Israel 
Television Network, Iran recently took de
livery of some Scud-C surface to air missiles 
with a range of about 500 km, as well as a 
number of launching pods, in accordance 
with a deal signed with North Korea. These 
are in addition to about 250 Scud missiles 
supplied to Iran before the Gulf War. 

2117/93-According to the U.S. Director of 
Naval Intelligence Iran has been negotiating 
for the purpose of five mini-submarines from 
an unspecified source to augment its Kilo 
submarines. 

418193-According to the New York Times, 
Iran was close to concluding a deal with 
North Korea to buy a new intermediate
range missile that the Koreans are develop
ing. (The missile, called Nodong I, is said to 
have a range of 600 miles, although an ex
tended range version may be able to reach up 
to about 800 miles). 

5/11193-Iran has taken delivery of eight su
personic, sea-skimming cruise missiles from 
the Ukraine, according to the Washington 
Times. The Sunburst missiles, to be based in 
the Strait of Hormuz, have reportedly been 
bought as part of a Sl.5 billion barter agree
ment between Tehran, Moscow, and Kiev. 
Also included in the reported deal are 50 

MiG-29, and other combat aircraft, more 
than 200 T-72Ml battle tanks and 8-300 air 
defense system missiles. 

8/8/93-Iran took delivery of its second Rus
sian made Kilo-class submarine. 

1117/94-Defense News reported that Iran 
was negotiating with China to purchase a 
rocket-propelled mine called the EM52 that 
is planted on the sea floor until it detects a 
target. The report added that Iran had pur
chased 1,000 modern mines from Russia, in
cluding those that detect approaching ships 
with magnetic, acoustic, and pressure sen
sors. 

3128/94-China's Xian Aircraft Corporation 
will fly its Jian Hong-7 bomber on March 28, 
1994, to Iran for a series of flight demonstra
tions, according to a Chinese defense indus
try source. 

517/94-Iran will take delivery of its third 
Kilo-class diesel-electric submarine within 
five months, according to Jane's Defense 
Weekly. Iran reportedly bought an estimated 
1,800 mines of various types from Russia 
when it received its first "Kilo" in November 
1992. 

9/19/94-Iran has acquired four or five fast 
attack missile (F ACM) boats from China, ac
cording to US Vice Admiral Douglas Katz. 
The Hegu class vessel is 68 tons and is capa
ble of being armed with C-801 and C-802 sur
face-to-surface missiles (Delivery of the mis
siles has not been confirmed). 

9/26/94-Director of Central Intelligence 
James R. Woosley said Iran had acquired 
MiG29's, Su 24's, and T-72 tanks, as well as 
two Kilo-class attack submarines, from Rus
sia. He added that Iran had turned to suppli
ers in "both East and West," using 
intermediaries to purchase military tech
nology clandestinely. 

9/27/94-A senior U.S. official reportedly 
said in the Washington Post that Russia has 
given Iran sophisticated aircraft missiles to 
go along with the jets it sold to Iran. 

12114194-Iran is trying to buy weapons 
technology in Germany for use in building 
Scud missiles, according to Reuters. In Octo
ber 1994, the International Institute for Stra
tegic Studies said Tehran had obtained 20 
Chinese CSs-8 surface-to-surface missiles, 
armed with conventional weapons. 

115/95-The New York Times reported that 
Russia had entered into a deal with Iran to 
provide up to four nuclear power reactors at 
the Bushehr nuclear reactor complex, a deal 
valued at nearly $1 billion. Later reports said 
the first reactor would be a water-pressur
ized reactor with a capacity of 1,000 
megawatts. Russia might construct an addi
tional 1,000 megawatt reactor and 2,440 
megawatt reactors under the deal. The deal, 
formally announced January 8, 1995, also 
provides for Russia to train Iranian nuclear 
scientists and possibly provide research reac
tors as well. Russia reportedly is also re
quired to recycle nuclear fuel for Iran. The 
New York Times report added that China has 
sold Iran two similar reactors and has pro
vided two research reactors, but that those 
projects have been delayed. China reportedly 
has also sold several calutrons-magnetic iso
tope separation devices that can be used to 
derive uranium for an atomic bomb. In addi
tion, according to the Times, China was set
ting up an assembly plant in Iran to produce 
intermediate range ballistic missiles (M-9's 
and M-ll's). 

1130/95-The Washington Times reported 
that Iran has secured the aid of Indian com
panies in the construction of a poison-gas 
complex, according to a classified German 
intelligence report. The Indian companies 
have told authorities in Europe and else-

where that they are engaged in building a 
pesticide factory just outside Tehran. 

211195-Belgian officials impounded a Rus
sian-built surface to air missile bound for 
Iraq, according to the Washington Times. 

312195-The Associated Press said Israel had 
claimed Iran signed a contract with Argen
tina to buy fuel rods for reactors and then 
negotiated over the purchase of heavy water, 
considered essential for a nuclear weapons 
program. The report did not make clear 
whether or not the United States had suc
ceeded in blocking the deal. 

3115/95-The New York Times reported that 
Iran had developed a vast network in Europe, 
Russia, and the Central Asian Republics to 
smuggle to Iran weapons parts and nuclear 
technology. 

3117/95-Poland announced that it will 
honor any existing contracts to supply tanks 
to Iran. Poland did not reveal the details of 
any tank sale to Iran, however. 

413195-The New York Times reported that 
the United States had provided intelligence 
to Russia about Iran's nuclear program, as 
part of any effort to dissuade Russia from 
providing nuclear technology to Iran. The in
telligence reportedly showed that Iran is im
porting equipment needed to import nuclear 
weapons, that it has sought to but enriched 
uranium from former Soviet republics, such 
as Kazakistan, and that it is using many of 
the same smuggling techniques and routes 
that Iraq and Pakistan used in their efforts 
to acquire nuclear technology.• 
•Mr. LIEBERMAN. Mr. President, as a 
cosponsor of the original Iran-Iraq 
Non-Proliferation Act, I am pleased to 
join Senator McCAIN as well in this 
amendment to the 1992 act. Regret
tably, Iran and Iraq have become no 
more law abiding during the past 2 
years than they were when this law 
was first enacted. On the contrary, Iraq 
has attempted by persuasion or force 
to get the international community to 
lift economic sanctions while preserv
ing as much as possible its cata
strophic weapons capability. Iran, 
meanwhile, has continued its support 
for international terrorism. 

The United States must remain vigi
lant in its effort to inhibit the destruc
tive capability of these two renegade 
states. We must do everything we can 
to prevent them from receiving assist
ance from any source to pursue inter
national lawlessness. 

I believe this amendment will 
strengthen the current legislation and 
send a strong signal both to the rene
gade states and to other states which 
trade with Iran and Iraq that the Unit
ed States remains committed to tight 
economic sanctions. There will be con
sequences for those who trade in em
bargoed goods with Iran and Iraq, just 
as there will be consequences for us all 
if renegade states are able to pursue 
their destructive objectives without 
hindrance. I urge my colleagues to join 
us in supporting this amendment to 
strengthen Iran-Iraq sanctions.• 

ADDITIONAL COSPONSORS 
s. 198 

At the request of Mr. CHAFEE, the 
name of the Sena tor from Alaska [Mr. 
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MURKOWSKI] was added as a cosponsor 
of S. 198, a bill to amend title XVIII of 
the Social Security Act to permit Med
icare select policies to be offered in all 
States, and for other purposes. 

s. 2.52 

At the request of Mr. LO'IT, the 
names of the Senator from Ohio [Mr. 
DEWINE] and the Senator from Wyo
ming [Mr. THOMAS] were added as co
sponsors of S. 252, a bill to amend title 
II of the Social Security Act to elimi
nate the earnings test for individuals 
who have attained retirement age. 

S.253 

At the request of Mr. LO'IT, the name 
of the Senator from South Carolina 
[Mr. THuRMOND] was added as a cospon
sor of S. 253, a bill to repeal certain 
prohibitions against political rec
ommendations relating to Federal em
ployment, to reenact certain provisions 
relating to recommendations by Mem
bers of Congress, and for other pur
poses. 

s. 295 

At the request of Mrs. KASSEBAUM, 
the name of the Senator from North 
Carolina [Mr. HELMS] was added as a 
cosponsor of S. 295, a bill to permit 
labor management cooperative efforts 
that improve America's economic com
petitiveness to continue to thrive, and 
for other purposes. 

S.306 

At the request of Mr. DORGAN, the 
name of the Senator from California 
[Mrs. FEINSTEIN] was added as a co
sponsor of S. 306, a bill entitled the 
"Television Violence Reduction 
Through Parental Empowerment Act 
of 1995." 

s. 351 

At the request of Mr. HATCH, the 
name of the Senator from Arizona [Mr. 
KYL] was added as a cosponsor of S. 351, 
a bill to amend the Internal Revenue 
Code of 1986 to make permanent the 
credit for increasing research activi
ties. 

S.356 

At the request of Mr. COATS, his 
name was added as a cosponso·r of S. 
356, a bill to amend title 4, United 
States Code, to declare English as the 
official language of the Government of 
the United States. 

S.440 

At the request of Mr. COATS, his 
name was added as a cosponsor of S. 
440, a bill to amend title 23, United 
States Code, to provide for the designa
tion of the National Highway System, 
and for other purposes. · 

S:506 

At the request of Mr. CRAIG, the 
name of the Senator from Wyoming 
[Mr. SIMPSON] was added as a cosponsor 
of S. 506, a bill to amend the general 
mining laws to provide a reasonable 
royalty from mineral activities on Fed
eral lands, to specify reclamation re
quirements for mineral activities on 

Federal lands, to create a State pro
gram for the reclamation of abandoned 
hard rock mining sites on Federal 
lands, and for other purposes. 

S.565 

At the request of Mr. PRESSLER, the 
names of the Senator from Oregon [Mr. 
HATFIELD] and the Senator from Ten
nessee [Mr. FRIST] were added as co
sponsors of S. 565, a bill to regulate 
interstate commerce by providing for a 
uniform product liability law, and for 
other purposes. 

At the request of Mr. GoRTON, the 
name of the Senator from North Caro
lina [Mr. FAffiCLOTH] was added as a co
sponsor of S. 565, supra. 

s. 584 

At the request of Mr. ROBB, the name 
of the Senator from Massachusetts 
[Mr. KENNEDY] was added as a cospon
sor of S. 584, a bill to authorize the 
award of the Purple Heart to persons 
who were prisoners of war on or before 
April 25, 1962. 

S.602 

At the request of Mr. BROWN, the 
name of the Senator from Connecticut 
[Mr. LIEBERMAN] was added as a co
sponsor of S. 602, a bill to amend the 
NATO Participation Act of 1994 to ex
pedite the transition to full member
ship in the North Atlantic Treaty Or
ganization of European countries 
emerging from communist domination. 

SENATE RESOLUTION 85 

At the request of Mr. CHAFEE, the 
names of the Senator from Ohio [Mr. 
DEWINE] and the Senator from Wyo
ming [Mr. THOMAS] were added as co
sponsors of Senate Resolution 85, A 
resolution to express the sense of the 
Senate that obstetrician-gynecologists 
should be included in Federal laws re
lating to the provision of health care. 

AMENDMENT NO. 596 

At the request of Mr. GoRTON the 
name of the Sena tor from North Caro
lina [Mr. FAIRCLOTH] was added as a co
sponsor of amendment No. 596 proposed 
to H.R. 956, a bill to establish legal 
standards and procedures for product 
liability litigation, and for other pur
poses. 

SENATE CONCURRENT RESOLU
TION 11-RELATIVE TO CYPRUS 
Ms. SNOWE (for herself, Mr. SIMON, 

Mr. PRESSLER, Mr. SARBANES, Mr. 
D'AMATO, and Mr. DODD) submitted the 
following concurrent resolution; which 
was referred to the Committee on For
eign Relations: 

S. CON. RES.11 
Whereas the long-standing dispute regard

ing Cyprus remains unresolved; 
Whereas the military occupation by Tur

key of a large part of the territory of the Re
public of Cyprus has continued for over 20 
years; 

Whereas the status quo on Cyprus remains 
unacceptable; 

Whereas the United States attaches great 
importance to a just and peaceful resolution 
of the dispute regarding Cyprus; 

Whereas the United Nations and the Unit
ed States are using their good offices to re
solve such dispute; 

Whereas on January 5, 1995, President Clin
ton appointed a Special Presidential Emis
sary for Cyprus; 

Whereas the United Nations has adopted 
numerous resolutions that set forth the basis 
of a solution for the dispute regarding Cy
prus; 

Whereas paragraph (2) of United Nations 
Security Council Resolution 939 of July 29, 
1994, reaffirms that a solution must be based 
on a State of Cyprus with a single sov
ereignty and international personality, and a 
single citizenship, with its independence and 
territorial integrity safeguarded, and com
prising two politically equal communities as 
described in the relevant Security Council 
Resolutions, in a bicommunal and bizonal 
federation, and that such a settlement must 
exclude union in whole or in part with any 
other country or any form of partition or se
cession; 

Whereas the United Nations Secretary 
General has described the occupied part of 
Cyprus as one of the most highly militarized 
areas in the world; 

Whereas the continued overwhelming pres
ence of more than 30,000 Turkish troops on 
Cyprus hampers the search for a freely nego
tiated solution to the dispute regarding Cy
prus; 

Whereas the United Nations and the Unit
ed States have called for the withdrawal of 
all foreign troops from the territory of the 
Republic of Cyprus; and 

Whereas comprehensive plans for the de
militarization of the Republic of Cyprus have 
been proposed: Now, therefore, be it 

Resolved by the Senate (the House of Rep
resentatives concurring), That the Congress

(!)reaffirms that the status quo on Cyprus 
is unacceptable; 

(2) welcomes the appointment of a Special 
Presidential Emissary for Cyprus; 

(3) expresses its continued strong support 
for efforts by the United Nations Secretary 
General and the United States Government 
to help resolve the Cyprus problem in a just 
and viable manner at the earliest possible 
time; 

(4) insists that all parties to the dispute re
garding Cyprus agree to seek a solution 
based upon the relevant United Nations reso
lutions, including paragraph (2) of United 
Nations Security Council Resolution 939 of 
July 29, 1994; 

(5) reaffirms the position that all foreign 
troops should be withdrawn from the terri
tory of the Republic of Cyprus; 

(6) considers that demilitarization of the 
Republic of Cyprus would meet the security 
concerns of all parties involved, would en
hance prospects for a peaceful and lasting 
resolution of the dispute regarding Cyprus, 
would benefit all of the people of Cyprus, and 
merits international support; and 

(7) encourages the United Nations Security 
Council and the United States Government 
to consider alternative approaches to pro
mote a resolution of the long-standing dis
pute regarding Cyprus based upon relevant 
Security Council resolutions, including in
centives to encourage progress in negotia
tions or effective measures against any re
calcitrant party. 
• Ms. SNOWE. Mr. President, today I 
am submitting a resolution calling for 
the end of the long-standing dispute on 
Cyprus. I am pleased to be joined as 
original cosponsors by my distin
guished colleagues, Senators SIMON, 
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PRESSLER, SARBANES, D'AMATO, and 
DODD. 

Mr. President, last year marked the 
20th anniversary of the Turkish inva
sion of Cyprus. Year after year the po
litical deadlock over Cyprus has en
dured. But elsewhere in the world these 
same two decades has seen the end to 
the Soviet Union, mutual recognition 
between Israel and the PLO, a peaceful 
transition to majority rule in South 
Africa, and a renunciation of terrorism 
by the Irish Republican Army and 
movement toward an enduring peace in 
Northern Ireland. It is long past time 
for a similar breakthrough for peace on 
Cyprus. 

That is the purpose of this resolu
tion. This resolution speaks with mod
eration with the hope of bringing to
gether all sides to the conflict. But de
spite its moderate tones, the resolution 
calls for looking at the problem of Cy
prus in a radically new way. The reso
lution: declares the status quo on Cy
prus to be unacceptable; welcomes 
President Clinton's appointment of a 
special emissary for Cyprus; calls on 
all parties to seek a solution based on 
the U.N. Security Council resolution of 
July 29, 1994, which stated that any so
lution must be based on a single State 
of Cyprus with its independence and 
territorial integrity safeguarded; calls 
for the withdrawal of all foreign 
troops; states that proposals for a total 
demilitarization of Cyprus would en
hance the security of all the Cypriot 
people and merits support; and urges 
the Security Council and the United 
States Government to consider alter
native approaches to promote a resolu
tion to the long-standing dispute, in
cluding incentives to encourage 
progress or sanctions against recal
citrant parties. 

Mr. President, two decades ago, Tur
key's brutal invasion drove more than 
200,000 Cypriots from their homes and 
reduced them to the status of refugees 
in their own land. More than 2,000 peo
ple are still missing, including five 
American citizens. The Turkish Army 
seized 40 percent of the land of Cyprus, 
representing 70 percent of the island's 
economic wealth. Today, Turkey con
tinues to maintain over 35,000 troops 
on the island, which forms the bedrock 
of the continuing political impasse. 

The phrase "35,000 Turkish troops" 
may sound familiar, because this is the 
number of troops Turkey has used, 
with tragic sameness, in its invasion 
last month of U.N.-protected Kurdish 
areas of northern Iraq. For the benefit 
of the Kurdish people of Iraq, who have 
been subject to genocidal attacks by 
their own government, I only hope that 
they will not suffer the same fate as 
the people of Cyprus. On Cyprus, Tur
key initially pledged to stay only for a 
brief time to protect the Turkish-Cyp
riot minority on Cyprus. Now, we are 
beginning the third decade of Turkish 
occupation. 

In an effort to transform this para
digm of deadlock, last year Cypriot 
President Glafcos Clerides offered to 
totally demilitarize the island of Cy
prus in the context of a Turkish mili
tary withdrawal and political agree
ment to reunify the country. The Gov
ernment of Cyprus, then, has volun
teered to entirely disband its military 
forces, giving up this fundamental sov
ereign attribute for the purpose of 
peace. 

The need to transform the terms of 
the debate over Cyprus is self-evident 
for all who choose to see. I was first 
elected to the House in 1978, 4 years 
after the Turkish invasion. That was 
the same year that President Carter 
succeeded in getting the United States 
arms embargo on Turkey lifted on the 
promise of an imminent breakthrough 
on ending the tragic and illegal divi
sion of the island. 

Every year I have been in Congress I 
have noted a sad, cynical process un
fold. Each year, there are hints of 
movement and glimmering hopes of 
ending the Turkish occupation and re
uniting Cyprus. The most recent oppor
tunity has been the U.N.-sponsored 
talks over "Confidence Building Meas
ures," which would certainly be con
structive if the talks had been under
taken in good faith by all sides and if 
they could set the stage for moving 
rapidly toward a final resolution of the 
dispute. But neither has been the case, 
so the talks ultimately atrophied into 
endless discussions and disagreements 
over the same kind of modest half
measures that have been the subject of 
endless talk ever since 1974. 

Mr. President, we must continue to 
press for a negotiated settlement to 
the illegal division of Cyprus, and we 
must neither accept nor become com
fortable with the status quo. This reso
lution is moderate in tone, and refrains 
from laying blame on any party. I be
lieve that all parties can and must 
take a new look at the problem of Cy
prus and work in good faith to bring 
this tragedy to an end. But as this res
olution makes clear, our Nation must 
also be prepared to work alone or 
through the Security Council to ensure 
that all parties also understand that a 
continued impasse on Cyprus will not 
be tolerated.• 

SENATE RESOLUTION 111-REL
ATIVE TO THE DEATH OF THE 
HONORABLE JOHN C. STENNIS, 
LATE A SENATOR FROM THE 
STATE OF MISSISSIPPI 
Mr. DOLE (for himself, Mr. DASCHLE, 

Mr. COCHRAN, and Mr. LOTI') submitted 
the following resolution which was 
considered and agreed to: 

S. RES.111 
Resolved, That the Senate has heard with 

profound sorrow and deep regret the an
nouncement of the death of the Honorable 
John C. Stennis, late a Senator from the 
State of Mississippi. 

Resolved, That the Secretary communicate 
these resolutions to the House of Represent
atives and transmit an enrolled copy thereof 
to the family of the deceased. 

Resolved, That when the Senate recesses 
today, it recess as a further mark of respect 
to the memory of the deceased Senator. 

AMENDMENTS SUBMITTED 

THE COMMONSENSE LEGAL 
STANDARDS REFORM ACT OF 1995 

ABRAHAM (AND OTHERS) 
AMENDMENTS NOS. 6~1 

(Ordered to lie on the table.) 
Mr. ABRAHAM (for himself, Mr. 

MCCONNELL, and Mr. KYL) submitted 
two amendments intended to be pro
posed by them to amendment No. 596 
proposed by Mr. GORTON to the bill 
(H.R. 956) to establish legal standards 
and procedures for product liability 
litigation, and for other purposes; as 
follows: · 

AMENDMENT NO. 600 
Strike out section 109 and insert in lieu 

thereof the following new section: 
SEC. 109. SEVERAL LIABILITY FOR NON

ECONOMIC DAMAGES. 
(A) FINDINGS.-The Congress finds that
(1) because of the joint and several liabil

ity doctrine, municipalities, volunteer 
groups, nonprofit entities, property owners, 
and large and small businesses are often 
brought into litigation despite the fact that 
their conduct often had little or nothing to 
do with the harm suffered by the claimant; 

(2) the imposition of joint and several li
ability for noneconomic damages frequently 
results in the assessment of unfair and dis
proportionate damages against defendants 
that bear no relationship to their fault or re
sponsibility; 

(3) producers of products and services who 
are only marginally responsible for an injury 
risk bearing the entire cost of a judgment for 
noneconomic damages even if the products 
or services originate in States that have re
placed joint liability for noneconomic dam
ages with proportionate liability, because 
claimants have an incentive to bring suit in 
States that have retained joint liability; and 

(4) the unfair allocation of noneconomic 
damages under the joint and several liability 
doctrine disrupts, impairs and burdens com
merce, imposing unreasonable and unjusti
fied costs on consumers, taxpayers, govern
mental entities, large and small businesses, 
volunteer organizations, and nonprofit enti
ties. 

(b) GENERAL RULE.-Notwithstanding any 
other section of this Act, in any civil action 
whose subject matter affects commerce 
brought in Federal or State court on any 
theory, the liability of each defendant for 
noneconomic damages shall be several only 
and shall not be great. 

(C) AMOUNT OF LIABILITY.-
(!) IN GENERAL.-Each defendant shall be 

liable only for the amount of noneconomic 
damages allocated to their defendant in di
rect proportion to the percentage of respon
sibility of the defendant (determined in ac
cordance with paragraph (2)) for the harm to 
the claimant with respect to which the de
fendant is liable. The court shall render a 
separate judgment against each defendant in 
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an amount determined pursuant to the pre
ceding sentence. 

(2) PERCENTAGE OF RESPONSIBILITY.-For 
purposes of determining the amount of non
economic damages allocated to a defendant 
under this section, the trier of fact shall de
termine the percentage of responsibility of 
each person, including the claimant, respon
sible for the claimant's harm, whether or not 
such person is a part to the action. 

(d) APPLICABILITY.-Nothing in this section 
shall be construed to-

(1) waive or affect any defense or sovereign 
immunity asserted by the United States, or 
by any State, under any law; 

(2) give rise to any claim for joint liability; 
(3) supersede or alter any Federal law; 
(4) preempt, supersede, or alter any State 

law to the extent that such law would fur
ther limit the applicability of joint liability 
to any kind of damages; 

(5) affect the applicability of any provision 
of chapter 97 of title 28, United States Code; 

(6) preempt State choice-of-law rules with 
respect to claims brought by a foreign nation 
or a citizen of a foreign nation; or 

(7) affect the right of any court to transfer 
venue or to apply the law of a foreign nation 
or to dismiss a claim of a foreign nation or 
of a citizen of a foreign nation on the ground 
of inconvenient forum. 

(e) FEDERAL COURT JURISDICTION NOT Es
TABLISHED.-Nothing in this section shall be 
construed to establish any jurisdiction in the 
district courts of the United States on the 
basis of section 1331or1337 of title 28, United 
States Code. 

(f) DEFINITIONS.-For purposes of this sec
tion: 

(1) The term "claimant" means any person 
who brings a civil action and any person on 
whose behalf such an action is brought. If 
such action is brought through or on behalf 
of an estate, the term includes the decedent. 
If such action is brought through or on be
half of a minor or incompetent, the term in
cludes the legal guardian of the minor or in
competent. 

(2) The term "commerce" means commerce 
between or among the several States, or with 
foreign nations. 

(3)(A) The term "economic damages" 
means any objectively verifiable monetary 
losses resulting from the harm suffered, in
cluding past and future medical expenses, 
loss of past and future earnings, burial costs, 
costs of repair or replacement, costs of ob
taining replacement services in the home 
(including, without limitation, child care, 
transportation, food preparation, and house
hold care), costs of making reasonable ac
commodations to a personal residence, loss 
of employment, and loss of business or em
ployment opportunities, to the extent recov
ery for such losses is allowed under applica
ble State law. 

(B) The term "economic damages" shall 
not include noneconomic damages. 

(4) The term "harm" means any legally 
cognizable wrong or injury for which dam
ages may be imposed. 

(5)(A) The term "noneconomic damages" 
means subjective, nonmonetary loss result
ing from harm, including pain, suffering, in
convenience, mental suffering, emotional 
distress, loss of society and companionship, 
loss of consortium, injury to reputation, and 
humiliation. 

(B) The term "noneconomic damages" 
shall not include economic damages or puni
tive damages. 

(6) The term "punitive damages" means 
damages awarded against any person or en
tity to punish such persons or entity or to 

deter such person or entity, or others, from 
engaging in similar behavior in the future. 

(7) The term "State" means any State of 
the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Northern Mariana Islands, the Virgin Is
lands, Guam, American Samoa, and any 
other territory or possession of the United 
States, or any political subdivision of any of 
the foregoing. 

AMENDMENT NO. 601 
Strike out section 109 and insert in lieu 

thereof the following new section: 
SEC. 109. SEVERAL LIABILITY FOR NON

ECONOMIC DAMAGES. 
(a) FINDlNGS.-The Congress finds that-
(1) because of the joint and several liabil

ity doctrine, municipalities, volunteer 
groups, nonprofit entities, property owners, 
and large and small businesses are often 
brought into litigation despite the fact that 
their conduct often had little or nothing to 
do with the harm suffered by the claimant; 

(2) the imposition of joint and several li
ability for noneconomic damages frequently 
results in the assessment of unfair and dis
proportionate damages against defendants 
that bear no relationship to their fault or re
sponsibility; 

(3) producers of products and services who 
are only marginally responsible for an injury 
risk bearing the entire cost of a judgment for 
noneconomic damages even if the products 
or services originate in States that have re
placed joint liability for noneconomic dam
ages with proportionate liability, because 
claimants have an incentive to bring suit in 
States that have retained joint liability; and 

(4) the unfair allocation of noneconomic 
damages under the joint and several liability 
doctrine disrupts, impairs and burdens com
merce, imposing unreasonable and unjusti
fied costs on consumers, taxpayers, govern
mental entities, large and small businesses, 
volunteer organizations, and non-profit enti
ties. 

(b) GENERAL RULE.-Notwithstanding any 
other section of this Act, in any product li
ability or libel action whose subject matter 
affects commerce brought in Federal or 
State court on any theory, the liability of 
each defendant for noneconomic damages 
shall be several only and shall not be joint. 

(c) AMOUNT OF LIABILITY.-
(1) IN GENERAL.-Each defendant shall be 

liable only for the amount of noneconomic 
damages allocated to the defendant in direct 
proportion to the percentage of responsibil
ity of the defendant (determined in accord
ance with paragraph (2)) for the harm to the 
claimant with respect to which the defend
ant is liable. The court shall render a sepa
rate judgment against each defendant in an 
amount determined pursuant to the preced
ing sentence. 

(2) PERCENTAGE OF RESPONSIBILITY.-for 
purposes of determining the amount of non
economic damages allocated to a defendant 
under this section, the trier of fact shall de
termine the percentage of responsibility of 
each person, including the claimant, respon
sible for the claimant's harm, whether or not 
such person is a party to the action. 

(d) APPLICABILITY.-Nothing in this section 
shall be construed to-

(1) waive or affect any defense of sovereign 
immunity asserted by the United States, or 
by any State, under any law; 

(2) give rise to any claim for joint liability; 
(3) supersede or alter any Federal law; 
(4) preempt, supersede, or alter any State 

law to the extent that such law would fur
ther limit the applicability of joint liability 
to any kind of damages; 

(5) affect the applicability of any provision 
of chapter 97 of title 28, United States Code; 

(6) preempt State choice-of-law rules with 
respect to claims brought by a foreign nation 
or a citizen of a foreign nation; or 

(7) affect the right of any court to transfer 
venue or to apply the law of a foreign nation 
or to dismiss a claim of a foreign nation or 
of a citizen of a foreign nation on the ground 
of inconvenient forum. 

(e) FEDERAL COURT JURISDICTION NOT Es
TABLISHED.-Nothing in this section shall be 
construed to establish any jurisdiction in the 
district courts of the United States on the 
basis of section 1331or1337 of title 28, United 
States Code. 

(f) DEFINITIONS.-For purposes of this sec
tion: 

(1) The term "claimant" means any person 
who brings a civil action and any person on 
whose behalf such an action is brought. If 
such action is brought through or on behalf 
of an estate, the term includes the decedent. 
If such action is brought through or on be
half of a minor or incompetent, the term in
cludes the legal guardian of the minor or in
competent. 

(2) The term "commerce" means commerce 
between or among the several States, or with 
foreign nations. 

(3)(A) The term "economic damages" 
means any objectively verifiable monetary 
losses resulting from the harm suffered, in
cluding past and future medical expenses, 
loss of past and future earnings, burial costs, 
costs of repair or replacement, costs of ob
taining replacement services in the home 
(including, without limitation, child care, 
.transportation, food preparation, and house
hold care), costs of making reasonable ac
commodations to a personal residence, loss 
of employment, and loss of business or em
ployment opportunities, to the extent recov
ery for such losses is allowed under applica
ble State law. 

(B) The term "economic damages" shall 
not include noneconomic damages. 

(4) The term "harm" means any legally 
cognizable wrong or injury for which dam
ages may be imposed. 

(5)(A) The term "noneconomic damages" 
means subjective, nonmonetary loss result
ing from harm, including pain, suffering, in
convenience, mental suffering, emotional 
distress, loss of s"ciety and companionship, 
loss of consortium, injury to reputation, and 
humiliation. 

(B) The term "noneconomic damages" 
shall not include economic damages or puni
tive damages. 

(6) The term "punitive damages" means 
damages awarded against any person or en
tity to punish such persons or entity or to 
deter such person or entity, or others, from 
engaging in similar behavior in the future. 

(7) The term "State" means any State of 
the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Northern Mariana Islands, the Virgin Is
lands, Guam, American Samoa, and any 
other territory or possession of the United 
States, or any political subdivision of any of 
the foregoing. 

ABRAHAM (AND OTHERS) 
AMENDMENT NO. 602 

(Ordered to lie on the table.) 
Mr. ABRAHAM (for himself, Mr. 

McCONNELL, and Mr. KYL) submitted 
an amendment intended to be proposed 
by them to an amendment to the bill 
H.R. 956, supra; as follows: 

In lieu of the language proposed to be in
serted, insert the following: 
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SEC. 109. SEVERAL LIABILITY FOR NON

ECONOMIC DAMAGES. 
(a) FINDINGS.-The Congress finds that-
(1) because of the joint and several liabil

ity doctrine, municipalities, volunteer 
groups, nonprofit entities, property owners, 
and large and small businesses are often 
brought into litigation despite the fact that 
their conduct often had little or nothing to 
do with the harm suffered by the claimant; 

(2) the imposition of joint and several li
ability for noneconomic damages frequently 
results in the assessment of unfair and dis
proportionate damages against defendants 
that bear no relationship to their fault or re
sponsibility; 

(3) producers of products and services who 
are only marginally responsible for an injury 
risk bearing the entire cost of a judgment for 
noneconomic damages even if the products 
or services originate in States that have re
placed joint liability for noneconomic dam
ages with proportionate liability, because 
claimants have an incentive to bring suit in 
States that have retained joint liability; and 

(4) the unfair allocation of noneconomic 
damages under the joint and several liability 
doctrine disrupts, impairs and burdens com
merce, imposing unreasonable and unjusti
fied costs on consumers, taxpayers, govern
mental entities, large and small businesses, 
volunteer organizations, and non-profit enti
ties. 

(b) GENERAL RULE.-Notwithstanding any 
other section of this Act, in any civil action 
whose subject matter affects commerce 
brought in Federal or State court on any 
theory, the liability of each defendant for 
noneconomic damages shall be several only 
and shall not be joint. 

(C) AMOUNT OF LIABILITY.-
(1) IN GENERAL.-Each defendant shall be 

liable only for the amount of noneconomic 
damages allocated to the defendant in direct 
proportion to the percentage of responsibil
ity of the defendant (determined in accord
ance with paragraph (2)) for the harm to the 
claimant with respect to which the defend
ant is liable. The court shall render a sepa
rate judgment against each defendant in an 
amount determined pursuant to the preced
ing sentence. 

(2) PERCENTAGE OF RESPONSIBILITY.-For 
purposes of determining the amount of non
economic damages allocated to a defendant 
under this section, the trier of fact shall de
termine the percentage of responsibility of 
each person, including the claimant, respon
sible for the claimant's harm, whether or not 
such person is a party to the action. 

(d) APPLICABILITY.-Nothing in this section 
shall be construed to-

(1) waive or affect any defense of sovereign 
immunity asserted by the United States, or 
by any State, under any law; 

(2) give rise to any claim for joint liability; 
(3) supersede or alter any Federal law; 
(4) preempt, supersede, or alter any State 

law to the extent that such law would fur
ther limit the applicability of joint liability 
to any kind of damages; 

(5) affect the applicability of any provision 
of chapter 97 of title 28, United States Code; 

(6) preempt State choice-of-law rules with 
respect to claims brought by a .foreign na
tion; or 

(7) affect the right of any court to transfer 
venue or to apply the law of a foreign nation 
or to dismiss a claim of a foreign nation or 
of a citizen of a foreign nation on the ground 
of inconvenient forum. 

(e) FEDERAL COURT JURISDICTION NOT Es
TABLISHED.-Nothing in this section shall be 
construed to establish any jurisdiction in the 
district courts of the United States on the 

basis of section 1331 or 1337 of title 28, United 
States Code. 

(f) DEFINITIONS.-For purposes of this sec
tion: 

(1) The term "claimant" means any person 
who brings a civil action and any person on 
whose behalf such an action is brought. If 
such action is brought through or on behalf 
of an estate, the term includes the decedent. 
If such action is brought through or on be
half of a minor or incompetent, the term in
cludes the legal guardian of the minor or in
competent. 

(2) The term "commerce" means commerce 
between or among the several States, or with 
foreign nations. 

(3)(A) The term "economic damages" 
means any objectively verifiable monetary 
losses resulting from the harm suffered, in
cluding past and future medical expenses, 
loss of past and future earnings, burial costs, 
costs of repair or replacement, costs of ob
taining replacement services in the home 
(including, without limitation, child care, 
transportation, food preparation, and house
hold care), costs of making reasonable ac
commodations to a personal residence, loss 
of employment, and loss of business or em
ployment opportunities, to the extent recov
ery for such losses is allowed under applica
ble State law. 

(B) The term "economic damages" shall 
not include noneconomic damages. 

(4) The term "harm" means any legally 
cognizable wrong or injury for which dam
ages may be imposed. 

(5)(A) The term "noneconomic damages" 
means subjective, nonmonetary loss result
ing from harm, including pain, suffering, in
convenience, mental suffering, emotional 
distress, loss of society and companionship, 
loss of consortium, injury to reputation, and 
humiliation. 

(B) The term "noneconomic damages" 
shall not include economic damages or puni
tive damages. 

(6) The term "punitive damages" means 
damages awarded against any person or en
tity to punish such persons or entity or to 
deter such person or entity, or others, from 
engaging in similar behavior in the future. 

(7) The term "State" means any State of 
the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Northern Mariana Islands, the Virgin Is
lands, Guam, American Samoa, and any 
other territory or possession of the United 
States, or any political subdivision of any of 
the foregoing. 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON FINANCE 
Mr. GORTON. Mr. President, I ask 

unanimous consent that the Finance 
Committee be permitted to meet 
Wednesday, April 26, 1995, beginning at 
9:30 a.m. in room SD-215, to conduct a 
hearing on child welfare programs. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON INTELLIGENCE 
Mr. GORTON. Mr. President, I ask 

unanimous consent that the Select 
Committee on Intelligence be author
ized to meet during the session of the 
Senate on Wednesday, April 26, 1995, at 
10 a.m. to hold an open confirmation 
hearing on the nomination of John 
Deutch to be Director of Central Intel
ligence. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON FORESTS AND PUBLIC LAND 
MANAGEMENT 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Sub
committee on Forests and Public Land 
Management of the Committee on En
ergy and Natural Resources be granted 
permisshm to meet during the session 
of the Senate on Wednesday, April 26, 
1995, for purposes of conducting a sub
committee hearing which is scheduled 
to begin at 9:45 a.m. The purpose of 
this oversight hearing is to review the 
coordination of and conflicts between 
the Federal forest management and 
general environmental statutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL STATEMENTS 

A CHANCE FOR JUSTICE IN EAST 
TIM OR 

• Mr. LEAHY. Mr. President, on Janu
ary 12 of this year, the Indonesian mili
tary tortured and murdered six un
armed civilians in Liquisa, near Dili, in 
East Timor. 

The Indonesian Army Chief of Staff, 
while reportedly admitting "proce
dural violations," claimed the victims 
were supporters of the guerrillas. How
ever, the National Human Rights Com
mission of Indonesia, which released a 
scathing report on March 2, accused 
the military of "unlawful" killings of 
innocent civilians. 

As anyone who follows events in East 
Timor knows, the Liquisa shootings 
were not an isolated incident. They 
were part of a pattern of political vio
lence on the island in which Indonesian 
troops have been implicated for dec
ades. 

However, the fact that the National 
Human Rights Commission published 
such a conscientious report is encour
aging. The Indonesian Government now 
has two choices. 

One choice is to repeat its mistakes 
after the November 1991 Dili massacre. 
Many here will recall how back then, 
the unarmed demonstrators were sen
tenced to long prison terms, while a 
handful of lower ranking soldiers who 
fired the deadly shots went to jail for a 
few months and the officers who gave 
the orders and tried to cover up the 
crime went scot-free. 

The other choice is to take respon
sibility, and use this opportunity to 
punish severely all those implicated in 
these crimes, and by doing so deter 
others from committing such atrocities 
in the future. Only when the impunity 
ends will the abuse of human rights 
end. 

Let us hope that the Indonesian Gov
ernment seizes this opportunity to 
demonstrate that no one is above the 
law, because it is long overdue in a 
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country that seeks to be accepted as a 
respectable world power.• 

TRIBUTE TO RAYMOND J. LANDRY 
•Mr. SMITH. Mr. President, I rise to 
pay tribute to one of New Hampshire's 
finest law enforcement officials, Ray
mond J. Landry, chief of police of the 
city of Nashua, on the occasion of his 
retirement on May 1, 1995. 

As a veteran of the U.S. Navy, I am 
particularly proud of the distinguished 
professional accomplishments of Chief 
Landry, who is a Navy man himself. 

A Nashua native, Chief Landry has 
held progressively more responsible po
sitions within the Nashua Police De
partment since he first joined it in 
1964. After serving as a front line police 
officer for 7 years, Chief Landry was 
promoted to sergeant in 1971. 

Less than 2 years later, in 1973, Chief 
Landry became a lieutenant. Five 
years after that, in 1978, Chief Landry 
was promoted to captain. by 1984, he 
was named major. Finally, Mr. Landry 
attained his current high rank as chief 
of police of the city of Nashua in 1988. 

By any measure, Chief Landry has 
had a most impressive career in the 
law enforcement field. Throughout his 
career, he has demonstrated the initia
tive, dedication, and foresight to gain 
the best available training to serve the 
citizens of Nashua. A graduate of the 
Federal Bureau of Investigation [FBI] 
National Academy, Chief Landry also 
is an alumnus of the Command Train
ing Institute and the Advanced Man
agement Practices Program of Babson 
College. Finally, Mr. President, Chief 
Landry is a graduate of the Police Ex
ecutive Development Program of the 
Pennsylvania State University. 

Beyond his first-class training and 
professional development efforts, Chief 
Landry has been active in numerous 
leadership organizations in the law en
forcement field. He is a member of the 
International Association of Chiefs of 
Police, the New England State Police 
Information Network, the New Hamp
shire Association of Chiefs · of Police, 
the New England Association of Chiefs 
of Police, and the Hillsborough County 
Chiefs Association. In addition, Chief 
Landry serves on the executive board 
of the drug task force of the office of 
the attorney general of New Hamp
shire. 

Mr. President, I understand that 
there will be a surprise gathering of up
wards of 700 people in Nashua on May 5 
to honor Chief Raymond Landry as he 
retires. Law enforcement officials from 
throughout New Hampshire, as well as 
State and local dignitaries, will be in 
attendance. 

Mr. President, our Nation's police of
ficers richly deserve the respect in 
which they are held by our citizens. 
They serve quietly and effectively, pro
tecting the public and keeping the 
peace. All to often, they risk their lives 

in the line of duty. Having risen to the 
very top of his profession, Chief Landry 
can take a great measure of pride in 
his accomplishments and the admira
tion in which his colleagues and his 
constituents in Nashua and throughout 
New Hampshire hold him. 

So, Mr. President, I salute Chief Ray
mond Landry. I will be with him and 
his friends in spirit as they celebrate 
his magnificent career on May 5. May 
God bless him and grant him a long, 
happy, and healthy retirement.• 

SOCIAL SECURITY-FAMILY 
SECURITY 

•Ms. MIKULSKI. Mr. President, I rise 
today to discuss the real contract with 
America. This contract was not writ
ten last summer, and it was not de
signed to last 100 days. It was written 
60 years ago and was designed to last 
indefinitely. Mr. President, I am refer
ring to Social Security, our primary 
contract with the American family. 

There has been a lot of talk recently 
about Social Security, much of it nega
tive. There are many misconceptions 
about what Social Security stands for, 
what it does, and how it works. Today, 
I want to set the record straight. 

Social Security is a sacred compact 
between the U.S. Government and the 
American people. It is a system that 
gives help to people who practice self
help. Since it was created by President 
Roosevelt during the New Deal, it has 
provided financial security, and most 
importantly, family security for mil
lions of Americans. There are so many 
problems in our Nation today that are 
robbing our families of their security. 
Crime, violence, drugs and divorce are 
some of the biggest fears that Amer
ican families face. I do not want to add 
Social Security to that list offears. 

Social Security is family security. If 
any of my colleagues doubt that, con
sider this fact: Twenty-four million 
Americans rely on Social Security to 
provide more than half their income. 
Almost 51h million Americans rely on 
Social Security as their only source of 
income. To all those millions of Ameri
cans, Social Security means the ability 
to put food on the table, to support 
their families, and to live independ
ently. 

Let me address some other mis
conceptions about Social Security. It is 
not the cause of our budget deficit. It 
has never added one penny to our defi
cit or our national debt. It is an inde
pendent, self-financed, and dedicated 
fund. Social Security is not welfare ei
ther. Today's retirees paid into the sys
tem and have earned a secure retire
ment, not a handout. 

I will not rob American families of 
their secure retirement. I will not vote 
to cut benefits ~nd I will not support 
legislation that threatens the Social 
Security trust fund. Throughout my 
career, I have voted to defend Social 

Security. I have defended cost of living 
adjustments, which protect against the 
erosion of benefits by inflation. I have 
opposed a reduction in the Social Secu
rity tax, which would jeopardize the 
trust fund. I supported making Social 
Security an independent agency, which 
will ensure that it is run efficiently 
and smoothly. Finally, I voted to ex
empt Social Security from the bal
anced budget amendment to the Con
stitution. 

If we do not exempt Social Security 
from a balanced budget amendment, 
the trust fund will be in jeopardy. 
Right now there is a surplus in the 
trust fund. In other words, there is 
more money being paid into the system 
by working people than there is being 
paid out to retirees. By law, this sur
plus can only be used to pay benefits, 
the administrative costs of Social Se
curity, and to buy Government securi
ties. These Government securities be
come part of the trust fund and earn 
interest, just like Government bonds 
that we might purchase as an invest
ment. I strongly believe that without 
it being exempted, this surplus will be 
raided by politicians in the name of 
deficit reduction. This would result in 
emptying the trust fund of the current 
Government securities, which must be 
paid back to Social Security. Make no 
mistake, this means cuts. It means 
going back on promises we made. It 
means saying no to people who have 
spent a lifetime playing by the rules 
and contributing to the success of this 
country. It means that the Govern
ment cannot hold up its end of the pri
mary contract with American families. 
And it means robbing families of their 
security. 

My colleagues on the other side of 
the aisle said, "Don't worry. We won't 
touch Social Security. We want to pro
tect it just like you do." Yet they were 
not willing to write a protection into 
the constitutional amendment. I know 
I will not vote to raid the trust fund, 
and it may be true that my friends on 
the other side of the aisle won't either. 
But I cannot speak for members of a 
future Congress, and I don't believe 
they can either. This is the danger that 
we faced during the balanced budget 
amendment debate. I am happy to say 
that it is a danger that we have tempo
rarily a voided. 

I am a middle-class Senator. I have 
spent my career helping those who are 
not in the middle class get there, and 
making sure that those who are in the 
middle class have the security to stay 
there. Social Security is the linchpin 
that holds the majority of our retired 
citizens in the middle class. Promises 
made must be promises kept. I will 
continue to fight for the promise of 
family security that America's retirees 
have earned.• 
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TRIBUTE TO CENTRAL FALLS (RI) 

JR.JSR. HIGH SCHOOL 
• Mr. CHAFEE. Mr. President, I would 
like to recognize the achievements of 
25 students from Central Falls Jr./Sr. 
High School of Central Falls, RI. 

These students, Kelly Bianchi, 
Janeth Blandon, Melissa Casto, Berta 
Couto, Yolanda DaSilva, Daisy Diaz, 
Elizabeth Diaz, Michelle Doucet, Susan 
Freitas, Elizabeth Garstka, Martha 
Gutierrez, Melanie Kowal, Linda 
Layous, Rebecca Lussier, Michael 
Macedo, Juan Manzano, Nelci Paiva, 
Beatriz Patino, Christine Patricio, 
Celena Sackal, Kathleen Siwy, Hannah 
Tarawali, Helena Taveira, Agnes Wee, 
and Alexandra Zaldana have distin
guished Central Falls and the State of 
Rhode Island through their selection as 
Rhode Island's delegation to the "We 
the People . . . The Citizens and the 
Constitution" national finals competi
tion. 

I would also like to recognize their 
teacher, Mr. Bertrand Brousseau, who 
deserves much of the credit for the suc
cess of the team. The district coordina
tors, John Waycott and Charles Gold
en, and State coordinator Henry Cote 
also contributed a great deal of time 
and effort to help the team reach the 
national finals. 

This program, supported and funded 
by Congress, has been developed to edu
cate young people about the Constitu
tion and the Bill of Rights. The 3-day 
national competition simulates a con
gressional hearing in which students' 
oral presentations are judged on the 
basis of their knowledge of constitu
tional principles and their ability to 
apply them to historical and contem
porary issues. 

Administered by the Center for Civic 
Education, "We the People . . . The 
Citizens and the Constitution," has 
provided curricular materials at upper 
elementary, middle, and high school 
levels for more than 60,000 teachers, 
22,000 schools, and 20 million nation
wide. 

This tremendous program provides 
an excellent opportunity for students 
to gain a perspective about the history 
and principles of our Nation's constitu
tional Government. I wish these bud
ding constitutional experts the best of 
luck and look forward to their future 
participation in our Nation's political 
arena.• 

Ms. MOSELEY-BRAUN addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from Illinois. 

Ms. MOSELEY-BRAUN. Mr. Presi
dent, I would like to proceed as if in 
morning business, but I would like a 
period longer than 5 minutes. 

Mr. FORD. Mr. President, would the 
Senator allow us to do this and then we 
will give her what time she might de
sire, then we will close out. I do not 
think we will be over 5 or 6 minutes. 

Ms. MOSELEY-BRAUN. Thank you. 

Mr. FORD. I thank the Senator. 

THE NAVAJO-HOPI RELOCATION 
HOUSING PROGRAM ACT 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Sen
ate proceed to the immediate consider
ation of Calendar Order No. 52, S. 349, 
the Navajo-Hopi Relocation Housing 
bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 349) to reauthorize appropriations 
for the Navajo-Hopi Relocation Housing Pro
gram. 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the bill be 
deemed read for a third time, passed, 
and the motion to reconsider be laid 
upon the table; and that any state
ments relating to the bill be placed at 
the appropriate place in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

So the bill (S. 349) was deemed read 
for a third time, and passed, as follows: 

s. 349 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION I. REAUTHORIZATION OF APPROPRIA

TIONS FOR THE NAVAJO-HOPI RELO
CATION HOUSING PROGRAM. 

Section 25(a)(8) of Public Law 93-531 (25 
U.S.C. 640d-24(a)(8)) is amended by striking 
"1989," and all that follows through "and 
1995." and inserting "1995, 1996, and 1997.". 

TRIPLOID GRASS CARP 
INSPECTION FEE COLLECTION ACT 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Sen
ate proceed to the immediate consider
ation of Calendar Order No. 73, S. 268. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 268) to authorize the collection of 
fees for expenses for triploid grass carp cer
tification inspections, and for other pur
poses. 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the bill be 
deemed read for a third time, passed, 
and the motion to reconsider be laid 
upon the table; and that any state
ments relating to the bill be placed at 
the appropriate place in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

So the bill (S. 268) was deemed read 
for a third time, and passed, as follows: 

s. 268 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. COILECTION OF FEES FOR TRIPLOID 

GRASS CARP CERTIFICATION IN
SPECTIONS. 

(a) IN GENERAL.-The Secretary of the In
terior, acting through the Director of the 

Fish and Wildlife Service (referred to in this 
section as the " Director" ), may charge rea
sonable fees for expenses to the Federal Gov
ernment for triploid grass carp certification 
inspections requested by a person who owns 
or operates an aquaculture facility. 

(b) AVAILABILITY.- All fees collected under 
subsection (a) shall be available to the Direc
tor until expended, without further appro
priations. 

(c) USE.-The Director shall use all fees 
collected under subsection (a) to carry out 
the activies referred to in subsection (a). 

INDIAN CHILD PROTECTION 
REAUTHORIZATION ACT 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the Sen
ate proceed to the immediate consider
ation of Calendar Order No. 75, S. 441. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 441) to reauthorize appropriations 
for certain programs under the Indian Child 
Protection and Family Violence Prevention 
Act, and for other purposes. 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that the bill be 
deemed read for a third time, passed, 
and the motion to reconsider be laid 
upon the table; and that any state
ments relating to the bill be placed at 
the appropriate place in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

So the bill (S. 441) was deemed read 
for a third time, and passed, as follows: 

s. 441 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. REAUTHORIZATION OF PROGRAMS. 

Sections 409(e), 410(h), and 411(i) of the In
dian Child Protection and Family Violence 
Prevention Act (25 U.S.C. 3208(e), 3209(h), 
3210(i), respectively) are each amended by 
striking "and 1995" and inserting 1995, 1996, 
and 1997". 

RELATIVE TO THE DEATH OF THE 
HONORABLE JOHN C. STENNIS 

Mr. SANTORUM. Mr. President I ask 
unanimous consent that the Senate 
proceed to the immediate consider
ation of Senate Resolution 111, submit
ted earlier today by Senators DOLE, 
DASCHLE, COCHRAN, and LOTT. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
A resolution (S. Res. 111) relative to the 

death of the Honorable John C. Stennis, late 
a Senator from the State of Mississippi. 

The Senate proceeded to consider the 
resolution. 

The PRESIDING OFFICER. Without 
objection, the resolution is considered 
and agreed to. 

So the resolution (S. Res. 111) was 
agreed to, as follows: 

S. RES. 111 
Resolved, That the Senate has heard with 

profound sorrow and deep regret the an
nouncement of the death of the Honorable 
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John C. Stennis, late a Senator from the 
State of Mississippi. 

Resolved, That the Secretary communicate 
these resolutions to the House of Represent
atives and transmit an enrolled copy thereof 
to the family of the deceased. 

Resolved, That when the Senate recesses 
today, it recess as a further mark of respect 
to the memory of the deceased Senator. 

Mr. SANTORUM. Mr. President, I 
move to reconsider the vote by which 
the resolution was agreed to. 

Mr. FORD. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER (Mr. 
SMITH). The Senator from Illinois. 

PRODUCT LIABILITY F AffiNESS 
ACT 

Ms. MOSELEY-BRAUN. Mr. Presi
dent, I would like to speak for a few 
moments about product liability re
form. The bill the Senate is now con
sidering, the Product Liability Fair
ness Act of 1995, would establish na
tional standard to be applied by State 
and Federal courts in product liability 
lawsuits. Let me say at the outset that 
I do believe some national product li
ability standards are needed, for rea
sons I will outline below. 

This concept-the concept of Federal 
product liability standards-is not en
tirely new to Congress; one version or 
another of the legislation has been 
pending before this body for the past 15 
years. In past years the majority of the 
product liability debate has focused on 
whether the Federal Government 
should get involved in this area, rather 
than on what the Federal standards 
should be. This focus has, in my opin
ion, been unfortunate. 

I believe the Senate must begin to 
focus on the issue of what standards 
should apply to product liability cases. 
Indeed, I stood on the Senate floor 
after the product liability bill failed 
last year, stating my intention not to 
filibuster this bill again, and stating 
my desire to debate what alterations 
the Federal Government should make 
in the area of product liability law. 

That is not to imply that determin
ing Federal product liability standards 
will be easy. It is often said when con
sidering difficult legislation that "The 
devil is in the details." This is one vote 
where the details really do matter. Any 
bill passed by the Senate must be fair 
not only to the manufacturers who 
place products on the market; it must 
also be fair to the workers who help 
build those products, and to the con
sumers who purchase them. 

The nature of the American market
place has changed; commerce is no 
longer local, but is national and inter
national in scope. American manufac
turers ship their goods throughout the 
50 States and beyond; this is true not 
only of our biggest companies, like Mo
torola, but of small businesses like 

Rockwell Graphic Systems in 
Westmont, IL, or Oxy Dry Corp. in 
Itasca, IL. 

Given the increasingly global nature 
of the marketplace, I believe it makes 
sense to have some basic, national 
product liability standards that apply 
across the board. In the absence of uni
form standards, companies find them
selves being sued in one State for con
duct that would not be actionable in 
another. In States without a statute of 
repose, for example, companies are 
forced to defend lawsuits for products 
that are 50 or 60 years old, while other 
States limit the right to sue on those 
products after 15 or 20 years. In States 
with vicarious liability statutes, com
panies that rent or lease products may 
find themselves sued for actions over 
which they had no control-while in 
States without vicarious liability, such 
suits cannot go forward. 

Holding manufacturers accountable 
to 50 different standards in 50 different 
States may have been justified when 
products were shipped down the street 
to be sold in the corner grocery store; 
it does not make sense when products 
are shipped for sale throughout the 50 
States. The Constitution of the United 
States, in article 1, section 8, grants 
Congress the power to regulate inter
state commerce. Enactment of product 
liability legislation is nothing more 
than a valid and necessary exercise of 
this constitutional power. 

Nor does establishing different stand
ards in different States benefit con
sumers. There is no reason why a 
consmer in Massachusetts or Arizona 
should have greater or lesser rights 
than a consumer in Illinois. All con
sumers should have the same ability to 
access the courts. The bill introduced 
by Senators ROCKEFELLER and GORTON 
is not perfect in this regard, as I will 
discuss. But it is a good beginning, and 
it does, at long last, allow the U.S. 
Senate to address the product liability 
issue. I would like at this time to con
gratulate Senator ROCKEFELLER, who 
recognized years ago that product li
ability was an issue the U.S. Senate 
had to address. He has worked tire
lessly to craft legislation that strikes 
an appropriate balance between pre
serving access to the courts on the one 
hand, and providing a measure of cer
tainty and predictability to manufac
turers on the other. We owe him a debt 
of gratitude. 

Mr. President, I know that Senators 
on both sides of this issue point to nu
merous studies which purport to prove 
their support or opposition to this leg
islation. Supporters of the bill cite 
studies which conclude that product li
ability reform will spur job creation. 
Opponents of the bill, conversely, cite 
studies which conclude that product li
ability reform will have no effect on 
job creation. Supporters of the bill cite 
studies to show that product liability 
reform will result in lower prices to 

consumers, while opponents cite stud
ies that show the bill will have no ef
fect on consumer prices. I have consid
ered all these studies, and I do not be
lieve that the benefits of product li
ability reform can be proven with stud
ies or statistics. 

That is not to say, however, that this 
bill will not make a difference. Based 
on countless conversations members of 
my staff and I have had with Illinois 
manufacturers, with Illinois small 
business men and women, and with 
major Illinois corporations, I am con
vinced that the bill being debated by 
the Senate will help give employers a 
level of certainty, a level of predict
ability, and will create jobs. As one ex
ample, consider the statute of repose. I 
have talked to manufacturers who have 
been sued in the 1980's for products 
their company manufactured in the 
1920's. The fact that a manufacturer 
can be sued in 1995 for a piece of ma
chinery that was manufactured 50, 75, 
even 100 years ago, creates a substan
tial disincentive for manufacturers to 
create quality products that will stand 
the test of time. If American manufac
turers do not create quality products, 
American workers don't work. The 
U.S. Senate should not be perpetuating 
.a system that acts as a disincentive to 
the manufacturing of quality products; 
the statue of repose in S. 565 will help 
ensure that we do not. 

In addition, I think it is important to 
keep in mind that no individual has 
just one role in this debate, Consumers 
are not just consumers, they are also 
workers whose ability to find a job 
may hinge on how many products are 
manufactured in this country. They 
are also small business men and 
women, whose ability to keep their 
firms afloat and meet their payroll 
may hinge on the amount of money 
they have to spend on product liability 
insurance. They are retirees, whose 
pensions are dependent on the solvency 
of their former employers. 

That being said, it is also true that 
establishing Federal standards for tort 
liability represents a fundamental 
change in the structure of the product 
liability system, one that Congress 
must consider very carefully. I am 
pleased that our focus today is not lim
ited to whether the Federal Govern
ment should be involved in product li
ability reform; instead, we are finally 
addressing what standards are nec
essary and appropriate to apply in 
product liability actions. Those stand
ards must, however, be evaluated care
fully. The Federal Government must 
strike an appropriate balance between 
the right of consumers to access the 
courts for legitimate lawsuits, and the 
need for employers and manufacturers 
to have some predictability about the 
standards by which their products will 
be judged. The Federal Government 
must strike a balance that prevents 
manufacturers from placing dangerous 
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products on the market, but that also 
encourages manufacturers to develop 
new products that could save lives. 
This is not an all-or-nothing debate. 
We can craft a bill that is fair to every
one. 

Mr. President, much of the debate 
that has swirled around S. 565 has fo
cused on provisions that are not in
cluded in the Senate bill, but were in
stead passed by the House of Rep
resentati ves. As you know, the House 
recently passed a series of bills de
signed to reform the civil justice sys
tem. A number of Senators have taken 
to the floor to criticize provisions in 
the House legislation that are grossly 
unfair to consumers, and would limit 
the right of ordinary Americans to ac
cess the courts. I too would like to ad
dress those provisions at this time, in 
the hopes that the U.S. Senate will re
ject them; if it does not, I will be 
forced to vote against a product liabil
ity bill that I want to support. 

First and foremost, I cannot support 
legislation that imposes any form of a 
loser pays, or English rule system in 
the U.S. courts. I firmly believe that 
loser pays provisions run counter to 
the most fundamental notion of Amer
ican jurisprudence, namely, that our 
courts serve all our citizens, not mere
ly the rich and powerful. Loser pays 
provisions seriously undermine our ef
forts to open the courts to all Ameri
cans, regardless of income level. In
stead, loser pays guarantees a system 
of justice where the most important 
factor is wealth. I cannot think of any
thing more un-American than charging 
an entry fee at the courthouse door. 
For that is what loser pays provisions 
do-if they are enacted, access to the 
courts will be determined not by who is 
right and who is wrong, but will be de
termined by how much an individual 
makes. Americans can and should be 
proud of the fact that, under the Amer
ican legal system, all individuals have 
access to the courts. In America, the 
poorest worker who has been wronged 
by the richest corporation can go to 
court, can prove the corporation was 
wrong, and can get justice. But if the 
English rule is adopted, that situation 
will change. Even those individuals 
with meritorious claims cannot afford 
the risk of paying not only their own 
legal fees, but those of the defendant as 
well. As a result, only those with 
enough financial security to risk pay
ing for their own legal fees and those of 
the defendant-a very small segment of 
the population indeed-would have the 
"luxury" of pursuing their claim in 
court. 

I know some have claimed that the 
loser pays system passed by the House 
of Representatives is actually very 
moderate. Under the House-passed bill, 
plaintiffs in Federal court who reject a 
settlement offer, and then receive a 
lower award at trial, would be required 
to bear the opposing sides legal fees 

from the time of the settlement offer. 
Supporters of this provision-what 
they refer to as a "modified" English 
rule-maintain such fee shifting is nec
essary to deter frivolous lawsuits. In 
reality, such an amendment would 
have a much more detrimental effect. 
The amendment would also deter meri
torious lawsuits by requiring a party 
prevailing on the merits to pay the los
ing side's attorney fees. Think about 
that for a minute. Under the bill passed 
by the House, a party who wins in 
court, who proves that the defendant 
manufactured a dangerous product, en
gaged in employment discrimination, 
or was guilty of medical malpractice, 
could still be forced to pay the other 
side's legal fees. I believe it is bad pub
lic policy to allow wrongdoers to es
cape paying their own legal bills when 
they are proved on the merits in a 
court of law to be at fault. 

I do not disagree that Congress 
should encourage parties to settle their 
claims. Certainly all Americans, in
cluding victims of unsafe products or 
medical malpractice, prefer a quick 
and certain resolution of their claims. 
That is why plaintiffs will, in all likeli
hood, accept settlements offers if they 
are just and reasonable. There is no 
need to impose draconian measures 
that greatly infringe on the ability of 
all individuals to access the courts. I 
cannot think of anything in the his
tory of American jurisprudence that 
would support the enactment of such a 
provision, and I urge my colleagues in 
the Senate to reject this approach. 

Nor do I support efforts to place arbi
trary caps on noneconomic damages. 
The fact that noneconomic damages 
are difficult to precisely value does not 
mean that the losses in those areas are 
not real. Noneconomic damages com
pensate individuals for the things that 
they value most, the ability to have 
children, the ability to have your 
spouse or child alive to share in your 
life, the ability to look in the mirror 
without seeing a permanently dis
figured face. If a company acts in a 
manner that robs people of these pre
cious gifts, we should ensure that the 
injured party can recover fully for 
their loss through the jury system. We 
should not limit the ability to recover 
with an arbitrary cap. 

In addition, I will oppose attempts to 
broaden this bill beyond the area of 
product liability. I know that a number 
of Senators have broader "civil justice 
reform" amendments, that would ex
tend the provisions of this bill to every 
civil litigation claim filed in State 
court, or medical malpractice amend
ments. As I mentioned above, my sup
port for product liability reform is 
based both on the constitutional power 
given Congress to regulate interstate 
commerce, and the need that has been 
demonstrated-after many years of 
study-for a uniform approach in the 
product liability area. The debate on 

civil justice reform and medical mal
practice should be left for another day. 

This is particularly true considering 
the wide-ranging implications that a 
number of proposed amendments would 
have on the enforcement of our Na
tion's civil rights and antidiscrimina
tion laws. Enacting the broader "civil 
justice reform" bills that have been 
proposed could cause title VII of the 
Civil Rights Act of 1964, the Americans 
with Disabilities Act, or the recon
struction-era civil rights legislation to 
become "toothless tigers." We must 
not stand by and let Congress repeal 
our Nation's civil rights protections 
under the guise of civil justice reform. 

Finally, I would like to express my 
continued opposition to the FDA ex
cuse, a provision that Senator DORGAN 
and I worked to remove last year. I am 
pleased that Senator ROCKEFELLER and 
GORTON did not include the FDA excuse 
in this year's bill. 

Mr. President, as I stated at the out
set, I do not oppose some product li
ability reform at the Federal level. In
deed, I am pleased to see Congress de
bating the standards that should apply 
in the product liability area, and I hope 
to work with Senators ROCKEFELLER 
and GORTON to craft moderate, biparti
san legislation. I believe the Product 
Liability Fairness Act that was re
ported out of the Commerce Commit
tee strikes a reasonable balance be
tween the need to preserve access to 
the courts, and the need to curb frivo
lous lawsuits. 

That is not to say I believe this bill 
is perfect. I have a number of concerns 
with the legislation as currently draft
ed, concerns that I have raised with 
Sena tor ROCKEFELLER, and concerns 
that my staff has made clear to Sen
ator ROCKEFELLER and Senator GOR
TON'S staff. In the first instance', I 
would like to see the punitive damage 
provisions · altered to accord equal 
treatment to noneconomic damages. 
Under S. 565 as currently drafted, puni
tive damages are limited to $250,000 or 
three times economic damages, which
ever is greater. By excluding non
economic damages from this calcula
tion, the bill shortchanges the women 
who do not work outside the home, 
children, the elderly, and others who 
may not have large amounts of eco
nomic damages. While I support the no
tion of making punitive damages pro
portionate to the harm cased by the 
product-the goal that the punitive 
damage limitation is intended to ac
complish-that harm should not be 
limited to out of pocket costs or lost 
wages. Noneconomic damages can often 
be difficult to calculate, but that does 
not make them any less real. As a no
tion of fundamental fairness, any con
gressional attempts to create a puni
tive damage standard should include 
both economic and noneconomic dam
ages in its formula. 

Nor do I feel the bill as currently 
drafted strikes the proper balance in 
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the area of creating "National, uniform 
standards," it will not completely level 
the playing field in all 50 States. If 
anything, I wish the current bill went 
farther in pre-empting State law in the 
product liability area. National stand
ards should be just that; standards that 
apply in all 50 States. For example, if 
the Federal Government wishes to es
tablish a 20-year statute of repose, that 
should be the statute of repose, States 
should not be allowed to establish a 
lower statute that will prevent con
sumers from suing after only 12 or 15 
years. Again, I have raised this concern 
with Sena tor ROCKEFELLER, and I will 
continue to raise it in the coming days. 

Yet while S. 565 is not perfect, it rep
resents a good start. If this bill re
mains substantially the same, I intend 
to vote for cloture, as I stated very 
clearly on the floor of the Senate last 
year. It is not appropriate for the Sen
ate to continue to filibuster an issue 
that clearly needs to be addressed. The 
current system is too slow. The trans
action costs are too high. Given that 
our markets are now national and glob
al in scope, Congress, which has au
thority over interstate commerce, has 
a responsibility to examine this prob
lem. 

The issue of product liability reform 
has been before the Senate for well 
over a decade now. I believe that every
one who is interested in our Civil Jus
tice System should have come to the 
table and worked with the Commerce 
Committee, with Senators ROCKE
FELLER and GoRTON to address and re
solve the underlying issues. If you do 
not feel this bill is the right one, sub
mit a counterproposal. If you feel there 
are still changes that need to be made, 
put them forward. 

But to simply refuse to even discuss 
the issue is, in my opinion, irrespon-

sible. It is gridlock. It is not in the best 
interest of consumers, it is not in the 
interests of business men and women, 
it is not in the interests of employees, 
and it is not in the interest of our 
country. 

I do want to caution, however, that 
my commitment to vote for cloture is 
limited to the bill as reported by the 
Senate Commerce Committee. I do not 
think that I am alone in that respect; 
indeed, I believe that the prospects of 
enacting a product liability bill will be 
vastly improved if the Senate rejects 
amendments to broaden the bill beyond 
its current scope, or to add the dan
gerous, an ticonsumer provisions in the 
House legislation. If cloture is not able 
to be invoked, there will be many who 
will try to blame the democrats. In 
truth, however, if this bill does not 
clear the Senate, it will be because the 
majority on the other side of the aisle 
was more interested in making a politi
cal point than in making a law. It will 
be because they failed to keep the bill 
narrow enough and fair enough to com
mand the supermajori ty necessary to 
move this bill to final passage. 

So, Mr. President, in conclusion I 
would just say I hope in the ensuing 
weeks we will be able to debate, and I 
am sure we will debate in detail, the 
particular provisions of S. 565. But at 
this point, based on the legislation be
fore us, I am prepared to support a vote 
for cloture so we can actually get on 
the legislation and get beyond fili
buster. I yield the floor. 

ORDERS FOR THURSDAY, APRIL 
'J:l, 1995 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that when the 
Senate completes its business today, it 

stand in recess until the hour of 9:30 
a.m. on Thursday: April 27, 1995; that 
following the prayer, the Journal of 
proceedings be deemed approved to 
date, the time for the two leaders be 
reserved for their use later in the day, 
and there then be a period for the 
transaction of morning business, not to 
extend beyond the hour of 10:30 a.m., 
with Sena tors permitted to speak for 
up to 5 minutes each, with the follow
ing exceptions: Senator LO'IT for 10 
minutes, Senator THOMAS for 15 min
utes, Senator PRYOR for 10 minutes, 
Senator HATCH for 5 minutes, Senator 
HARKIN for 10 minutes, and Senator 
DORGAN for 10 minutes; further, at 
10:30, the Senate immediately resume 
consideration of H.R. 956, the product 
liability bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SANTORUM. For the informa
tion of all Senators, votes can be ex
pected to occur throughout Thursday's 
session of the Senate and the Senate 
may be asked to be in session into the 
evening in order to make progress on 
the pending bill. 

RECESS UNTIL 9:30 A.M. 
TOMORROW 

Mr. SANTORUM. Mr. President, if 
there is no further business to come be
fore the Senate, I now ask unanimous 
consent that, in further respect of the 
passing of the Sena tor from Mis
sissippi, Senator John Stennis, the 
Senate stand in recess under the provi
sion of Senate Resolution 111. 

There being no objection, the Senate, 
at 9:10 p.m, recessed until Thursday, 
April 27, 1995, at 9:30 a.m. 
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EXTENSIONS OF REMARKS 
SENATE COMMITTEE MEETINGS 

Title IV of Senate Resolution 4, 
agreed to by the Senate on February 4, 
1977, calls for establishment of a sys
tem for a computerized schedule of all 
meetings and hearings of Senate com
mittees, subcommittees, joint commit
tees, and committees of conference. 
This title requires all such committees 
to notify the Office of the Senate Daily 
Digest-designated by the Rules Com
mittee-of the time, place, and purpose 
of the meetings, when scheduled, and 
any cancellations or changes in the 
meetings as they occur. 

As an additional procedure along 
with the computerization of this infor
mation, the Office of the Senate Daily 
Digest will prepare this information for 
printing in the Extensions of Remarks 
section of the CONGRESSIONAL RECORD 
on Monday and Wednesday of each 
week. 

Meetings scheduled for Thursday, 
April 27, 1995, may be found in the 
Daily Digest of today's RECORD. 

MEETINGS SCHEDULED 

APRIL 28 
9:30 a.m. 

Appropriations 
Labor, Heal th and Human Services, and 

Education Subcommittee 
To hold hearings on issues of waste, 

fraud and abuse in the Medicaid pro-
gram. 

SD-138 

MAYl 
2:00 p.m. 

Appropriations 
Treasury, Postal Service, and General Gov

ernment Subcommittee 
To hold hearings on the Oklahoma City 

bombing. 
SD-106 

Commission on Security and Cooperation 
in Europe 

To hold hearings to examine the crisis in 
Chechnya. 

2172 Rayburn Building 

MAY2 
9:00 a.m. 

Appropriations 
Interior Subcommittee 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the For
est Service of the Department of Agri
culture. 

SD-138 
Judiciary 
Administrative Oversight and the Courts 

Subcommittee 
To hold hearings to examine the costs of 

the legal system. 
SD-226 

9:30 a.m. 
Appropriations 
Defense Subcommittee 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on the 
ballistic missile program. 

SD-192 
Armed Services 
Strategic Forces Subcommittee 

To resume hearings on proposed legisla
tion authorizing funds for fiscal year 
1996 for the Department of Defense and 
the future years defense program, fo
cusing on space programs, and to re
view the Department of Defense's 
Space Management Initiative. 

SR-222 
Labor and Human Resources 

To hold hearings on the nomination of 
Henry W. Foster Jr., of Tennessee, to 
be Medical Director in the Regular 
Corps of the Public Health Service, De
partment of Health and Human Serv-
ices. 

SH-216 
10:00 a.m. 

Governmental Affairs 
Permanent Subcommittee on Investiga

tions 
To hold hearings to review the Navy 

class oiler contract. 
SD-342 

3:00 p.m. 
Armed Services 

To hold hearings on the nominations of 
Gen. Dennis J. Reimer, USA, to be 
Chief of Staff of the Army, and for re
appointment to the grade of general, 
and Lt. Gen. Charles C. Krulak, USMC, 
to be Commandant of the Marine 
Corps, and for appointment to the 
grade of general. 

MAY3 
9:00 a.m. 

Armed Services 
SeaPower Subcommittee 

SR-222 

To hold hearings on proposed legislation 
authorizing funds for fiscal year 1996 
for the Department of Defense and the 
future years defense program, focusing 
on the Marine Corps modernization 
programs and current operations. 

SR-232A 
10:00 a.m. 

Appropriations 
Agriculture, Rural Development, and Re

lated Agencies Subcommittee 
To hold hearings on proposed budget es

timates for fiscal year 1996 for the De
partment of Agriculture. 

SD-138 
Environment and Public Works 
Transportation and Infrastructure Sub

committee 
Business meeting, to mark up S. 440, to 

provide for the designation of the Na
tional Highway System. 

SD-406 

2:15 p.m. 
Judiciary 
Antitrust, Business Rights, and Competi

tion Subcommittee 
To hold hearings to examine antitrust is

sues as contained in proposals to re
form the telecommunications industry. 

SD-G50 

MAY4 
9:00 a.m. 

Labor and Human Resources 
To hold hearings to examine primary 

heal th care services, focusing on access 
to care in a changing health care deliv
ery system. 

10:00 a.m. 
Appropriations 
Transportation Subcommittee 

SD-430 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the 
United States Coast Guard, Depart
ment of Transportation. 

SD-192 
Governmental Affairs 
Permanent Subcommittee on Investiga

tions 
To resume hearings to review the Navy 

class oiler contract. 
SD-342 

10:30 a.m. 
Appropriations 
Foreign Operations Subcommittee 

To hold hearings on proposed budget es
timates for fiscal year 1996 for foreign 
assistance programs. 

SD-138 
2:00p.m. 

Appropriations 
Labor, Health and Human Services, and 

Education Subcommittee 
To hold hearings on proposed budget es

timates for fiscal year 1996 for the Na
tional Institutes of Health, Depart
ment of Health and Human Services. 

SD-192 
Appropriations 
Treasury, Postal Service, and General Gov

ernment Subcommittee 
To hold hearings on proposed budget es

timates for fiscal year 1996 for the De
partment of the Treasury and the Of
fice of Management and Budget. 

SD-138 
Judiciary 

To hold hearings on the nominations of 
Peter C. Economus, to be United States 
District Judge for the Northern Dis
trict of Ohio, John Garvan Murtha, to 
be United States District Judge for the 
District of Vermont, Mary Beck 
Briscoe, of Kansas, to be United States 
Circuit Judge for the Tenth Circuit, 
and George A. O'Toole Jr., to be United 
States District Judge for the District 
of Massachusetts. 

SD-226 

e This "bullet" symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor. 

Matter set in this typeface indicates words inserted or appended, rather than spoken, by a Member of the House on the floor. 
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MAY5 

9:30 a.m. 
Joint Economic 

To hold hearings to examine the employ
ment-unemployment situation. for 
April. 

SD-106 

MAYS 
10:00 a.m. 

Governmental Affairs 
Post Office and Civil Service Subcommit

tee 
To hold hearings to review the imple

mentation of the Ramspeck Act, which 
allows congressional employees to 
transfer to executive branch positions 
under certain circumstances, focusing 
on procedures and restrictions of the 
law. 

MAY9 
9:45 a.m. 

Appropriations 
Defense Subcommittee 

SD-342 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on Na
tional Guard and Reserve programs. 

MAYll 
9:30 a.m. 

Appropriations 
Transportation Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the Fed
eral Transit Administration, Depart
ment of Transportation. 

Labor and Human Resources 
Disability Policy Subcommittee 

SD-192 

To hold hearings to examine proposed 
legislation relating to the education of 
individuals with disabilities. 

SD-430 
Special on Aging 

To hold hearings to examine ways the 
private sector can assist in making 
long term care more affordable and ac
cessible. 

10:00 a.m. 
Appropriations 
Interior Subcommittee 

SD-562 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the Bu
reau of Indian Affairs, Department of 
the Interior. 

SD-116 
10:30 a.m. 

Appropriations 
Foreign Operations Subcommittee 

To hold hearings on proposed budget es
timates for fiscal year 1996 for foreign 
assistance programs, focusing on the 
Agency for International Development. 

1:00 p.m. 
Appropriations 
Interior Subcommittee 

SR-{325 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the In

. dian Health Service, Department of 
Heal th and Human Services. 

SD-116 
2:00p.m. 

Appropriations 
Labor, Health and Human Services, and 

Education Subcommittee 
To hold hearings to examine access to 

abortion clinics. 
SD-192 

EXTENSIONS OF REMARKS 
MAY12 

9:30 a.m. 
Appropriations 
VA, HUD, and Independent Agencies Sub

committee 
To hold hearings on proposed budget es

timates for fiscal year 1996 for the En
vironmental Protection Agency, the 
Council on Environmental Quality, and 
the Agency for Toxic Substances and 
Disease Registry. 

MAY16 
9:30 a.m. 

Appropriations 
Defense Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on envi
ronmental programs. 

Labor and Human Resources 
Disability Policy Subcommittee 

SD-192 

To resume hearings to examine proposed 
legislation relating to the education of 
individuals with disabilities. 

SD-430 

MAY17 
9:30 a.m. 

Appropriations 
VA, HUD, and Independent Agencies Sub

committee 
To hold hearings to examine the Na

tional Academy of Public Administra
tion's study on the Environmental Pro
tection Agency. 

Appropriations 
Interior Subcommittee 

SD-G50 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the Na
tional Park Service, Department of the 
Interior. 

SD-192 

MAY18 
10:30 a.m. 

Appropriations 
Foreign Operations Subcommittee 

To hold hearings on proposed budget es
timates for fiscal year 1996 for foreign 
assistance programs. 

SH-216 

MAY19 
9:30 a.m. 

Appropriations 
VA, HUD, and Independent Agencies Sub

committee 
To hold hearings on proposed budget es

timates for fiscal year 1996 for the De
partment of Housing and Urban Devel
opment. 

MAY23 
9:30 a.m. 

Appropriations 
Defense Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on finan
cial management. 

MAY24 
9:30 a.m. 

Appropriations 
Interior Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the 

11301 
United States Fish and Wildlife Serv
ice, Department of the Interior. 

JUNES 
9:30 a.m. 

Appropriations 
Defense Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on intel
ligence programs. 

Appropriations 
Interior Subcommittee 

S--407, Capitol 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of the Interior. 

SD-138 

JUNE7 
9:30 a.m. 

Appropriations 
VA, HUD, and Independent Agencies Sub

committee 
To hold hearings on proposed budget es

timates for fiscal year 1996 for the Na
tional Service and the Selective Serv
ice System. 

JUNE 13 
9:30 a.m. 

Appropriations 
Defense Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on 
health programs. 

JUNE 20 
9:30 a.m. 

Appropriations 
Defense Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense, focusing on 
counternarcotic programs. 

JUNE 27 
9:30 a.m. 

Appropriations 
Defense Subcommittee 

SD-192 

To hold hearings on proposed budget es
timates for fiscal year 1996 for the De
partment of Defense. 

SD-192 

POSTPONEMENTS 

APRIL 27 
9:30 a.m. 

Small Business 
To hold hearings on the Small Business 

Administration's 7(a) Business Loan 
Program. 

Room to be announced 
10:00 a.m. 

Budget 
Business meeting, to mark up a proposed 

concurrent resolution on the fiscal 
year 1996 budget for the Federal Gov
ernment. 

SH- 216 
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